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OPERATION OF ARTICLE VII, NATO STATUS OF FORCES 
TREATY 





TUESDAY, APRIL 9, 1957 


Unirep Srates SENATE, 
SUBCOMMITTEE TO REVIEW OPERATION OF 
ArticLte VII or THe Sratus or 
Forces Treaty, COMMITTEE ON ARMED SERVICES, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10 a. m., in room 212, 
Senate Office Building. 

Present: Senator Flanders (presiding). 

Also present: Senator Prescott Bush, United States Senator from 
Connecticut, a member of the Armed Services Committee. 

T. Edward Braswell, of the committee staff. 

Senator FLanpers. This is a small committee to start with, gentle- 
men, composed of two, Senator Ervin and myself, and it has now 
been cut in half so there is but one of us. 

Senator Ervin has 2 committee assignments today besides this, and 
since I had but 1, it is my privilege to be with you. 

The subcommittee would like to welcome Mr. Monroe Leigh, 
Assistant General Counsel, Department of Defense, and Maj. Gen. 
George Hickman, the Judge Advocate General of the Army, who are 
appearing before us for the purpose of briefing the subcommittee on 
the operation of the treaty arrangements during 1956. 

For the purpose of the record, it might be noted that this subcom- 
mittee has reviewed annually the operation of article VII of the NATO 
Status of Forces Agreement, together with the other arrangements 
which recognize the jurisdiction of foreign courts over certain types of 
crimes committed by American servicemen stationed abroad. 

It should also be noted that the question of whether such arrange- 
ments are Wise, or unwise, as a matter of national policy, is not within 
the jurisdiction of the Committee on Armed Services. 

The Chair understands that Mr. Leigh expects to review certain 
problems which have occurred over the past year with respect to new 
negotiations and will also make reference to the agreement of last fall 
between the Russian and Polish Governments regarding an arrange- 
ment which, on paper at least, recognizes jurisdiction of the Polish 
Government over certain crimes committed by Russian troops in 
Poland. General Hickman will discuss the details of the operation of 
our criminal jurisdiction arrangements throughout the world for 1956. 

The Chair understands that none of the material to be presented is 
of a classified nature except possibly some of the negotiations now being 
eonducted with foreign governments. 
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The witnesses may feel free to withhold information on this aspect 
of our hearing. 
Mr. Leigh, you may now begin in your own manner. 


STATEMENT OF MONROE LEIGH, ASSISTANT GENERAL COUNSEL, 
DEPARTMENT OF DEFENSE 


Mr. Leieu. Thank you, Mr. Chairman. 

1 would like to mention an important point first, and that is that 
General Hickman, since our last meeting, has become The Judge 
Advocate General of the Army. 

I thought the record should also show that. 

Senator FLaNpErRs. Yes. 

Mr. Lereu. | would like to say again, Mr. Chairman, as we have in 
past years, that we welcome this opportunity to report on the operation 
from December 1, 1955, through November 30, 1956, of the jurisdic- 
tional arrangements under which our forces are stationed abroad. 

We are convinced that the broadest possible public knowledge and 
understanding of the actual operations under these arrangements is 
at all times highly desirable and beneficial. 

As the public better understands the NATO Status of Forces Treaty 
and similar agreements, and becomes aware of our experience in 
operating under them, we believe certain popular misconceptions and 
misunderstandings may be corrected, and the administration of these 
agreements made easier. 

Therefore, we are particularly glad to be able to present to this 
subcommittee, and through yourselves to the Senate the full story of 
the operation of these arrangments during the past vear 

If agreeable to the chairman, General Hickman and I would like to 
frame our presentation in the same general form as has been adopted 
in previous years. 

I propose to make a short opening statement which will include our 
general conclusions regarding the operation of the criminal jurisdiction 
arrangements during the period of our report. 

I should also like to discuss briefly a few particular developments 
of the past year which are closely related to these operations. General 
Hickman will then present a discussion of the details regarding the 
operation of these jurisdictional arrangements, including statistics 
and other factual data regarding the exercise, and results of exercise, 
of jurisdiction by foreign courts; the numbers and percentages of 
waivers of jurisdiction which the United States authorities have 
obtained and other pertinent information. 

After this presentation, General Hickman and I will try to answer 
such questions as the committee may have. 

May I, at the outset, Mr. Chairman, highlight some of the sig- 
nificant developments which have occurred since we last reported to 
this committee in February 1956. The Congress has passed a bill 
authorizing the Secretary of Defense to pay counsel fees and related 
expenses of servicemen who are tried in foreign courts. The Depart- 

ment of Defense has been busily engaged in implementing this legis- 
lation. 

A number of constitutional cases have arisen in the Federal courts 
which have a bearing on the subject of criminal jurisdiction. In two 
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cases, lower Federal courts have sustained the Japanese Administra- 
tive Agreement against challenges by servicemen that the agreement 
is unconstitutional. 

In another case, the Supreme Court has passed upon the important 
question whether the dependent wife of a serviceman, accompanying 
him abroad, may be tried by courtsmartial. Important negotiations 
have been taking place regarding the revision of existing agreements 
in certain countries or looking to the establishment of new jurisdic- 
tional arrangements. 

Finally, I should like to mention the very interesting negotiations 
which have been in progress behind the Iron Curtain between Russia 
and her satellites on the question of criminal jurisdiction over visiting 
forces. 

These are the highlights, but before I discuss them in detail I 
would like to make the general statement that we are glad to be able 
to report once again that during the period covered by the Defense 
Department’s most recent statistical report, our jurisdictional ar- 
rangements with foreign countries where our forces are stationed have 
been w orking out satisfactorily. Although we have, of course, en- 
countered individual problems and difficulties, our overall experience 
both in the NATO Status of Forces countries and in the other areas 
of the world, has continued to indicate that with vigilant surveillance 
the NATO Status of Forces Treaty and the similar jurisdictional 
arrangements constitute workable and equitable formulae for the 
administration of criminal jurisdiction over our forces abroad. 

I believe you are now familiar with the basic concept of concurrent 
jurisdiction embodied in the NATO Status of Forces Treaty, the 
Japanese Administrative Agreement, and other similar arrangements. 
In effect, the agreements provide for an apportionment of the right 
to exercise criminal jurisdiction between the sending and receiving 
states and establish certain basic protections where servicemen are 
to be tried in local courts abroad. 

In addition, most of the agreements provide that the authorities 
of the state having the primary right to exercise jurisdiction in any 
given case are obliged to give sympathetic consideration to a request 
from the authorities of the other state for a waiver of its right in 
cases where a requesting state considers such a waiver to be of par- 
ticular importance to it. 

We have been fortunate in most areas of the world where our forces 
are stationed to have developed cooperative working relations with 
the authorities of those foreign countries, with the result that we 
continue to obtain a high percentage of waivers of jurisdiction—about 
67 percent worldwide, which is approximately the same as last year. 

Senator FLanpers. I would like to suggest a recess for just a very 
few moments. 

(Short. recess.) 

Senator FLanpERS. You may continue, Mr. Leigh. 

Mr. Lerten. Thank you, sir. 

As would be expected, in view of the variety and magnitude of 
current United States military activities abroad, discussions and 
negotiations regarding status of forces are almost always i in progress 
in some part of the world between our representatives and those of 
foreign governments. 
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Existing agreements have to be brought up to date; new arrange- 
ments have to be made. Many of these negotiations involve the 
right to exercise jurisdiction over our personnel. Some of these are 
mentioned below. 

We concluded revised jurisdiction arrangements with the Greek 
Government in September of last year. The prior agreement ante- 
dated Greek accession to the NATO Status of Forces Agreement and 
required revision in the light of this fact. 

he new arrangements are based on the NATO Status of Forces 
Treaty and serve to regularize our operations in Greece in a most 
satisfactory way. 

The Government of Greece, like certain other NATO countries, has 
been willing to give us a general waiver of its primary jurisdiction, 
reserving only the right to exercise its jurisdiction in cases considered 
by it to be of particular importance. 

In the Philippines, numerous problems have arisen out of operations 
under the 1947 bases agreement. Extended negotiations between 
our Government and the Philippine Government took place during 
1956. Many issues were involved, among them that of criminal 
jurisdiction. These negotiations were recessed in December, with the 
expectation that they would be resumed in the not distant future. 
The tragic death of President Magsaysay has, however, made uncer- 
tain the date of resumption of talks. 

In Germany, as was reported to this committee last year, there has 
been in progress a particularly involved negotiation. This negotia- 
tion is aimed at the establishment of practical and workable arrange- 
ments to implement the NATO Status of Forces Treaty to which 
Germany is expected to accede, whereby the forces of seven different 
nations may continue to be stationed within the territory of the 
Federal Republic of Germany. As you can imagine, this has been a 
most complicated and difficult negotiating task. However, we are 
coming to the end of these long negotiations and we hope that agree- 
ments will be concluded this year at the latest. 

The negotiations I have just mentioned constitute major develop- 
ments in this area during 1956. I think I should add, however, that 
in addition to such efforts as these, perhaps of equal importance in 
the overall success of our operations in the matter of criminal jurisdic- 
tion are the local arrangements and informal understandings reached 
between our officers in the field and the local judicial and law enforce- 
ment authorities. I believe a large measure of the success of our juris- 
dictional arrangements may be credited to the conscientious and 
continuing efforts of these officers to obtain the maximum protections 
for our personnel. 

One of our important preoccupations in the Defense Department 
since our last report, has been the launching of the counsel fees pro- 
gram. As you will recall, the statutory authorization for this program 
was proposed by the Secretary of Defense and enacted last year, with 
the support of this committee, as Public Law 777 (84th Cong., ap- 
proved July 24, 1956). This measure provides authority for the pay- 
ment by the United States Government of counsel fees, court costs, 
bail, and other expenses incident to the representation before foreign 
courts of United States personnel subject to the Uniform Code of 
Military Justice. 
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As you know, under the NATO Status of Forces Treaty a person 
tried in a foreign court has the right to choose his own counsel. This 
law, by providing authority for the Secretaries of the Military Depart- 
ments to pay counsel fees, assures that a serviceman accused of a 
serious offense may obtain competent counsel of his own choice 
regardless of his own financial situation at the time. 

Since the passage of this law last July, the military services have 
issued uniform implementing regulations which assure that in proper 
cases an individual serviceman will speedily and effectively be ac- 
corded the benefits of this legislation. I will insert in the record a 
copy of the Navy regulations on this subject which are typical. 

Senator FLanpers. That will go in the record. 

(The document is as follows:) 


SECNAV INSTRUCTION 5820.5 


From: Secretary of the Navy. 


To: Commander in Chief, Eastern Atlantic and Mediterranean. 

Commander in Chief, Atlantic Fleet. 
Commander in Chief, Pacific Fleet. 
Commander Naval Forces, Far East. 
Commander Naval Forces, Philippines. 
Commander, Caribbean Sea Frontier. 

Subject: Regulations governing retention of counsel, payment of necessary 
expenses incident to trial, and provision of bail, at Government expense in 
proceedings before foreign courts. 

Reference: (a) Public Law No. 777, 84th Congress, July 24, 1956. 

1. Purpose. The purpose of this instruction is to implement reference (a). 
These regulations establish criteria and assign responsibility for the provision of 
counsel, for the provision of bail, and for the payment of court costs and other 
necessary and reasonable expenses incident to representation in civil and criminal 
proceedings, including appellate proceedings, before foreign courts and foreign 
administrative agencies, which involve any persons subject to the court-martial 
jurisdiction of the Navy. Payment of fines is not authorized hereunder. 

2. Cancellation. This instruction revises and supersedes interim procedures 
established by SECNAV message 012134Z June 1956. 

3. Responsibility. Request for provision of counsel, provision of bail, or pay- 
ment of expenses shall be made through official channels by the defendant, ac- 
cused or cited in a foreign court or agency, to the appropriate addressee. This 
officer wil! determine whether the request meets the criteria prescribed in these 
regulations, and, based upon such determination, will take final action to approve 
or disapprove the request. Responsibility in these matters may be delegated by 
addressees to subordinate commanders exercising general court-martial jurisdic- 
tion or to a subordinate commander having area jurisdiction in a particular country 
for naval personnel subject to foreign criminal jurisdiction. 

4. Action. 

a. Criteria for the provision of counsel and payment of expenses in criminal 
eases: Requests for the provision of counse! and payment of expenses in criminal 
cases may be granted in both trial and appellate proceedings in any one of the 
following cases: 

' (1) Where the act complained of occurred in the performance of official 
duty. 

(2) Where the sentence which is normally imposed ineludes confinement 
in excess of six months, whether or not such sentence is suspended. 

(3) Where capital punishment might be imposed. 

(4) Where an appeal is made from any proceeding in which there appears 
to have been a denial of the substantial rights of the accused. 

(5) Where the case, although not within the criteria established in 1, 2, 3, 
or 4, above, is considered to have significant impact upon the relations of 
United States forces with the host country, or the case is considered to in- 
volve a particular United States interest, 

b. Provision of bail in criminal cases: Funds for the posting of bail or bond to 
secure the release of personnel from confinement by foreign authorities before, 
during, or after trial may be furnished in all criminal cases. Safeguards should be 
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imposed to assure that at the conclusion of the proceedings or on the appearance 
of the defendant in court the bail or bond will be refunded to the military author- 
ities. Bail shall be provided under these regulations only to guarantee the pres- 
ence of the defendant and shall not be provided to guarantee the payment of fines 
or civil damages. 

c. Criteria for the furnishing of counsel and payment of expenses in civil cases: 
Request for provision of counsel and payment of expenses in civil cases may be 
granted in both trial and appellate proceedings in either of the following cases: 

(1) Where the act complained of occurred in the performance of official 
duty. 

(2) Where the case is considered to have a significant impact upon the 
relations of United States forces with the host country, or the case is con- 
sidered to involve a particular United States interest. However, no funds 
shall be provided under these regulations in cases where the United States of 
America is in legal effect the defendant without prior authorization of the 
Department of the Navy. 

d. Procedures for hiring of counsel and payment of expenses: 

(1) The selection of individual trial or appellate counsel shall be made by 
the defendant. Such counsel shall represent the individual defendant and 
not the Government of the United States. Selection shall be from approved 
lists of attorneys. These lists shall normally be coordinated with the local 
bar association, if any, and the appropriate diplomatic mission of the United 
States. These lists shall, in any event, be composed only of attorneys who 
are qualified and admitted for full practice, on their own account, before the 
courts of the foreign country involved. Counsel fees and expenses should 
conform to amounts paid under similar circumstances by nationals of the 
foreign country where the trial is held. When appropriate and reasonable 
in the case, the payment of expenses, in addition to counsel fees, may include 
court costs, bail costs, charges for obtaining copies of records, printing and 
filing, interpreter fees, witness fees, and other necessary and reasonable 
expenses. 

(2) Whenever possible, a written contract between the selected counsel and 
the officer responsible under paragraph 3 above or his designee, acting on 
behalf of the United States of America, shall be entered into. The contract 
shall cover counsel fees, and, when appropriate, other costs, arising in defense 
of the case in the court of the first instance. In the event the case is appealed 
to higher tribunals, supplemental agreements shall be executed for each 
appeal. A copy of the contractual agreement shall serve as the obligating 
document. This contract shall be written so as not to establish an employer- 
employee relationship between the selected counsel and the Government of 
the United States. 

(3) If, because of local conditions or customs, it is not practicable to enter 
into formal contractual arrangements, a letter of understanding shall be 
executed between the officer responsible under paragraph 3 above or his 
designee and the selected counsel. There should be a mutual understanding 
that the counsel fees and other expenses arising in defense of the case, which 
will be paid by the Department of the Navy, shall conform to amounts 
paid by nationals of the foreign country under similar circumstances. 

(4) The provision of counsel and payment of expenses under these regula- 
tions is not subject to the provisions of the Armed Services Procurement 
Regulations. However, the contract clauses set forth in part 5, section VII, 
Armed Services Procurement Regulations, may be used as a_ guide 
in contracting. 

(5) In consideration of the desirability of timely procedural action, it is 
suggested that there be designated, from among the legal officers on the staffs 
of officers responsible under paragraph 3 above, necessary contracting officers 
with contracting authority limited to agreements described in this paragraph. 
The effect of this designation would be to combine within one office the duties 
of contracting officer and legal officer. 

e. Payment of counsel fees and other expenses: Payment of bills submitted by 
the selected counsel and other costs shall be made in accordance with Navy 
Comptroller Manual, volume 4. Acceptance of services procured under these 
regulations shall be certified to by the officer responsible under paragraph 3 above 
or his designee. Payments of bail may be made when authorized by such officers. 
Such authorization shall be in the form of a directing letter or message citing the 
Act of July 24, 1956 (Public Law 777, 84th Cong., 70 Stat. 630). 
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f. Appropriated funds chargeable: The following Department of the Navy 
appropriations and accounting classifications will be chargeable as indicated: 

(1) Military personnel assigned to shore activities: The current mainte- 
nance and operations appropriation and allotment of the activity to which 
assigned, object class 019, expenditure account 99432. 

(2) Military personnel assigned to operating forces: The current appro- 
priation and allotment financing the operations of the unit of the operating 
forces to which assigned, object class 019, expenditure account 99432. 

(3) Civilian employees: The current appropriation and allotment charge- 
able with the salary of the employee when in a leave status, object class 019, 
expenditure account 99432. 

(4) Employees of contractors: The current maintenance and operations 
appropriation and allotment of the activity having military jurisdiction, 
object class 019, expenditure account 99432. 

(5) Dependents of personnel: The same as for the dependent’s sponsor. 

g. Correspondence and reports: Legal officers who advise officers responsible 
under paragraph 3 above are authorized to correspond directly with each other 
and with the Judge Advocate General for advice in this matter. Information as 
to amounts provided under these regulations will be reported in accordance with 
the provisions of JAG INSTRUCTION 5820.1, dated June 16, 1955. 

h. Reimbursement: No reimbursement shall ordinarily be required from de- 
fendants with respect to payments made in their behalf under these regulations. 
However, all payments made in behalf of a defendant who willfully causes for- 
feiture of bail provided on his behalf under these regulations shall constitute a 
debt owed to the United States. Prior to the posting of bail on the behalf of a 
defendant, a signed agreement will be secured from the defendant wherein he 
agrees to remit the amount of such bail or permit the application of so much of 
his pay as may be necessary to reimburse the Government in the event he will- 
fully causes forfeiture of bail. Such agreement should be made with the under- 
standing that it does not prejudice his right of appeal to the Comptroller General 
and the courts of adjudication after such payment or deduction has been made if 
he considers the amount thereof to be erroneous. 


{s) ALBERT Pratt, 
Assistant Secretary of the Navy 
(Personnel and Reserve Forces). 


SECNAVINST 5820.5 


OFFICE OF THE SECRETARY, 
September 15, 1956. 


Mr. Leiau. Statistics regarding the use of the counsel fees authority 
will be included in our subsequent reports. Because the law was only 

assed in July of last year with the implementing service regulations 
ollowing in August and September, figures are not included in the 
report being presented today. The services have prepared interim 
figures, however, which give some idea of the extent to which this 
authority is being used. 
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The Army and Air Force have obtained from the field figures show- 
ing the number of instances of use of this authority and the sums 
expended through the end of the reporting period. The Navy’s 
figures cover the period from enactment of the law to April 1, 1957. 
If agreeable to the committee, I shall insert these figures in the record, 
at this time pointing out only the totals. 

Senator FLanpErs. That is accepted for the record. 

(The document is as follows:) 


Statistics REGARDING EXPENDITURES UNDER Pusuic LAw 777 oF THE 84TH 
Coneress Enactep Juty 24, 1956 


Army: Expenditures and number of cases through Nov. 30, 1956 








% wits’ saerrertrerrre terete 
Area Number Amount 

eee es Eee on ana buds ies ac eet tiny hneues ae aargems pimp aoe 12 $726. 02 
Se actiathds ss RUPE AEE ARB ASS Ca keedeh edb cseeeiel bitubdesinsiide denbhedas 1 67.00 
een. bce the lite bcs. leila. cbitmecshd siuwskbbud=<dad = 14 1, 858. 00 
i oti eae A hal i oh aes cul vinaweabdiiccs dereenn ayoe 16 3, 550. 00 
ee eee LEE, aaa Robes a beeen ep anahthnertceaennges sae oe 2 1 800. 00 
pees I SES URC eel bade ee Ween cb lash. ncd 3 266. 00 

NT ee ne tee sb ine 48 | 7, 267.02 


| 
| 
| 
| 





1 Bail only. 


Air Force: Expenditures and number of cases through Nov. 30, 1956 








| 
Area Number Amount 

| 
EE i ence a aetna tbinchdrtSetens sh deen souncudes ne | 1 $176. 57 
France. .-- | 5 685. 70 
POs 24-900 ak - ads 4 eon j- 5522-2 00s | 8 1, 320. 00 
UN aa citi chess ele aaa EN DL EE ELE OR 1 432. 00 
I  iiieodnanagnnsssdsatendab eagnadntanesen= pocupnnanpesunmanacae! 1 80. 00 
BeGnOGNG......... Sétightepnnwie avceu SERIES «SEN dobre Wonabee 5 1 1, 485.00 
Pee. oss... . Skin dahiinia waka 1 2 200. 00 
United Kingdom..---_.-.....------- | 11 5, 152. 00 
ta aT Ces Vai bneid «isc cdug thes ohekiakhcosmxnnestwestanas | 33 9, 531. 27 

| 


| 
| 
| 
| 
| 
' 
| 
| 
} 
| 
i 


1 Including $1,150 court costs. 
2 Bail bond. 


Navy: Expenditures and number of cases through Apr. 1, 1957 














Area Number | Amount 

= —_. ——— | —— -| —— — 
eres) Eh 252) OSs 1 caret OSA A i! ys 1 | $72. 84 
I in ante « dau beduneesenented a a ee is 1 300. 00 
ey ede tok nile cans epaaewere Siege vnadtaadedspdlmwiekeee sees 3 177. 80 
taly....-. “ = wae 3 286. 00 
SEES aS Ninh DARGA le aed ceca aoa | 7 1], 350. 00 
Nee es Shh adh ee eb lk. owen none ntaenwene sense -n0s] 1 28. 50 


1 $300 for 2 cases on appeal. 


Mr. Lurau. I believe in this matter the committee will be primarily 
interested in the fact that during the last months of the reporting 
period the Army and Air Force used the authority in 81 cases expend- 
ing a total of $16,798.29. The Navy’s report through April 1, 1957, 
shows the expenditure of $2,215.14 in a total of 16 cases. 

Although it is too early to project these figures into the future, I 
believe they do indicate that already this legislation is providing a 
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significant additional protection to our personnel abroad who come 
before foreign courts. 

I believe I should note that the counsel fees legislation has created 
some minor problems. With the United States Government being 
responsible for paying a lawyer’s bill, the problem, of course, arises of 
adopting standards for payment which will both achieve the purpose 
of furnishing the serviceman with competent counsel! and at the same 
time not result in paying exorbitant or unreasonable sums out of the 
United States Treasury. 

In some areas, because of local procedures, we have encountered 
difficulty in implementing the bail provisions. In certain continental 
countries bail is used both to assure appearance of the accused and to 
guarantee payment of fines or such civil damages which may be 
awarded. 

We have felt, and our regulations so provide, that these public 
funds should not be used to pay personal liabilities of service personnel. 

However, we believe that these are minor problems which we will 
be able to resolve. Certainly we believe that the overall effect of this 
legislation is beneficial and helps to further our efforts to accord the 
greatest protection possible to our personnel. 

I believe the committee will be interested again this vear to hear of 
several developments in United States courts which bear very closely 
on our jurisdictional arrangements. In July 1956, the United States 
Court of Appeals for the District of Columbia decided that Japan had 
jurisdiction to try certain servicemen who were charged with violating 
Japanese criminal laws and could hold them in jail pending trial. 
This decision disposed finally of a petition for habeas corpus brought 
by a serviceman awaiting trial by a Japanese court for negligent 
homicide and two servicemen who had been convicted by a Japanese 
court of rape. 

The district court had decided and the court of appeals confirmed 
that the district court had jurisdiction of the petition for habeas 
corpus. However, the court of appeals determined that since Japan 
had not, either at the time of the offenses with which the petitioners 
were charged nor at any later time, ceded to the United States juris- 
diction of these offenses, Japan had the necessary jurisdiction to try 
the offenders. 

The petitioners subsequently brought certiorari to the Supreme 
Court but this petition was denied as the cause had become moot 
because of the discharge of two of the servicemen from the service 
and the disposition in Japan of the third case by a sentence of a fine. 

Another case raising the same general questions had been similarly 
decided by the United States District Court for the District of Colum- 
bia in February of 1956. There the petitioning servicemen sought a 
declaratory judgment that the Japanese Admuinistrative Agreement 
was invalid because it deprived them of their constitutional rights. 

In its memorandum of law in that case (May v. Wilson) the court 
upheld the validity of the Japanese Administrative Agreement and 
pointed out that in the absence of the Japanese Administrative Agree- 
ment the plaintiffs would be subject to the criminal jurisdiction of the 
Japanese courts. An appeal from that decision was filed with the 
court of appeals but subsequently voluntarily dismissed at the request 
of the petitioners. 
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Senator Fianpers. I would like to ask a question at this point. 
Would you consider this case—certainly not the preceding cases which 
became moot—would you consider that any of these cases went di- 
rectly to the question of the constitutionality of the Status of Forces 
Treaty? 

Mr. Lerexu. Yes, I think so. I think from the point of view of a 
serviceman challenging the validity on constitutional grounds of these 
arrangements, that he had a better chance under the Japanese Ad- 
ministrative Agreement since it is an executive agreement, than he 
would have if it were a treaty, as the Status of Forces Agreement is. 
Therefore to the extent that the constitutional challenge is rejected 
in the case of the Japanese Administrative Agreement, it becomes an 
even stronger precedent in support of the validity of the NATO Status 
of Forces Treaty. 

Senator FLanpers. I am not a lawyer, so that the questions I ask 
may betray that fact, but I have assumed from discussions held on 
the Senate floor that, to some extent at least, a treaty supervenes the 
Constitution. 

Now that is putting it roughly and perhaps unfairly, and could I 
assume that a treaty would have to pass some challenge of that sort 
before it could be declared unconstitutional? 

Am I talking too amateurishly in that respect? 

Mr. Leren. Not at all, Mr. Chairman. It certainly has been 
frequently said that a treaty overrides the Constitution. I am one 
of those who feels that that is a misstatement of the law. I think 
there are many cases which support the proposition that the Con- 
stitution is supreme, that the treaty must be consistent with it. 

Senator Fuanpers. As a nonlawyer and citizen J am glad to hear 
you say that. 

Now you did refer to the arrangement with Japan as being an 
executive agreement. Would you bring out again your point as to 
the effect of its status as an executive agreement in protecting the 
serviceman’s interests? 

At least I understood that you were making some statement to that 
general effect. 

Mr. Lerten. The Japanese Administrative Agreement was entered 
into as an executive agreement implementing article III of the security 
treaty with Japan. This procedure was fully disclosed to the Senate 
during hearings on the security treaty. The Japanese Administrative 
Agreement, however, is saudeled after the NATO Agreement, has all 
the protections that the latter has, and in addition has a few more. 

For example, to give only one minor example, in the NATO Treaty 
it is provided that the serviceman is entitled to have a representative 
of his government present at the trial, if the rules of the court permit. 

Senator FLanpers. Yes. 

Mr. Lereu. In the case of the Japanese Administrative Agreement, 
we have the same guaranty without the qualification that the rules 
of court permit, so we were able to negotiate a somewhat better 
arrangement there. 

I think in most other respects it is so close to the NATO Treaty 
that the protections outlined are essentially the same. 

Senator FLANDERS. You may proceed. 

Mr. Leicu. I had just finished, I believe, discussing the May case. 
Still pending in the Supreme Court is a case involving the constitu- 
tionality of the article of the Uniform Code of Military Justice which 
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confers jurisdiction on courts-martial to try dependent wives accom- 
panying servicemen abroad. 

The Supreme Court in June of last year held by 5 votes to 3 that 
this article was constitutional. Later, however, it granted a petition 
for rehearing. This case was recently reargued before the Supreme 
Court and is now awaiting determination. The importance of the 
outcome of this case to our jurisdictional operations throughout the 
world is apparent. If United States courts-martials are held to be 
without jurisdiction to try dependent wives, it is clear that we will 
not be able to persuade foreign nations to surrender their jurisdiction 
over them, unless some new United States court jurisdiction is 
created by statute by Congress. 

Behind the Iron Curtain there have been interesting developments 
in the field of status of forces matters as between the Soviet Govern- 
ment and its satellites. Whether these developments will be as sig- 
nificant as they are interesting, only time can tell. The facts have 
been reported in the newspapers, but a review may be worth while. 

On December 17, 1956, the Soviet Government and the Polish 
Government entered into a new agreement regarding “the temporary 
stay of Soviet troops in Poland.” 

On the surface it appears to provide for far greater rights in the 
Polish Government than has heretofore been assumed it enjoyed. 
We have taken it for granted that the Soviet troops heretofore enjoyed 
exclusive jurisdiction. This is not only in Poland but throughout 
the satellite area. 

The agreement of December 17, 1956, appears to provide for an 
apportionment of jurisdiction as between the Soviets and the Poles 
which is very close to the NATO formula. And apart from the 
criminal jurisdiction provisions, there are so many other provisions 
such as those dealing with respect for local law, wearing of the uniform, 
validity of driving licenses, entry and exit arrangements, etc., that 
there can be little doubt that the Soviet-Polish agreement was drafted 
using the NATO agreement as a parallel. Indeed, it was reported in 
the press that Premier Gomulka was fully briefed on the NATO 
Status of Forces Agreement prior to his departure for Moscow for 
the meeting at which it was agreed that a new status arrangement 
should be negotiated. 

Article 9 of the Soviet-Polish agreement provides that as a general 
rule crimes and misdemeanors by persons serving with the Soviet 
troops and dependents shall be tried in Poland under Polish law by 
Polish courts. However, crimes committed by Soviet servicemen are 
tried by ‘‘military justice agencies of the Polish People’s Republic.” 
It is then provided that the foregoing amenability to Polish law shall 
not apply where the offense is committed in the discharge of duty. 
This latter as you see is almost exactly parallel to the NATO Status of 
Forces formula. 

There follows a provision that either party may request the other te 
transfer jurisdiction and that such requests shall be given “favorable 
consideration.”” That again is like the NATOStatus of Forces formula. 

A strikingly similar agreement was signed on March 12, 1957, be- 
tween the Soviet Union and the East German Government. 

More recently, on March 28, 1957, the Soviet Government and the 
Hungarian Government issued a joint declaration in which it was 
stated that status of forces discussions would soon be opened. 
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It is important to note that the March 12 agreement between the 
Soviet Union and the East German Government is silent as to who 
exercises jurisdiction over service personnel. That is, uniformed 
personnel. By its terms only persons accompanying Soviet troops 
and their dependents are covered. It must be assumed, therefore, 
that the prior existing exclusive jurisdiction arrangements still apply 
as to Soviet military personnel in East Germany. 

It should be noted that in the Soviet-Polish agreement article 9 
exempts by implication Soviet troops from the jurisdiction of the local 
civilian courts in Poland, providing instead that Soviet military per- 
sonnel will be tried by military justice agencies of Poland. Whether 
these Polish military justice agencies are subject to Soviet influence 
is a question as to which we have no information and can only specu- 
late. There is reason to doubt, however, whether the Russians have, 
in fact, surrendered any substantial jurisdiction over their military 
personnel to the satellite countries. 

The executive branch is following these developments with the 
closest interest because it is possible that Soviet concessions to their 
satellites will become relevant in United States negotiations in various 
parts of the world. On the basis of the analysis given above—and 
what we know so far—there is no reason to think that Soviet prece- 
dents will require any change in arrangements now in force between 
the United States and its allies. 

I would like to add in concluding my remarks that while we are 
satisfied with the past year’s record of operations under these juris- 
dictional arrangements, we are aware that the problems which are 
created by the stationing of United States forces within the territories 
of other sovereign nations are not easily solved and are of a continuing 
nature. 

These jurisdictional arrangements continue to be the subject of 
attack. For example, a newspaper editorial of December 4, 1956, 
recited that the Canadian Government was adamant in retaining 
exclusive jurisdiction over its forces being sent by the U. N. into 
Egypt. The editorial then takes the United States Government to 
task for not having been similarly adamant regarding the jurisdiction 
over our forces abroad. The simple facts refute the contentions of the 
editor. The sending of a U. N. force to Egypt is an entirely different 
proposition than the stationing of a nation’s forces for mutual defense 

urposes in the territories of its allies in time of peace. When the 
United Nations sent forces into Korea, the United Nations forces 
requested and received freedom from the criminal jurisdiction of 
Korea at that time. In addition, it is, of course, well known that 
Canada is a party to the NATO Status of Forces Agreement, and 
Canadian troops stationed in other NATO countries are there under 
the same arrangements as are United States forces. This kind of 
attack, which we believe unjusified, is another reason why we are very 
glad to have this opportunity to present to this committee all of the 
facts regarding our experience with these agreements. 
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As I have noted, our efforts remain constant to increase the protec- 
tions for our forces, and we remain alert to any loss or potential loss 
of a right or protection by any one of our personnel. During the last 
year, a study on how the criminal jurisdiction provisions of the NATO 
Status of Forces Treaty was operating in four European countries 
was completed by two professors of the Georgetown University law 
center. This study was conducted under the auspices of the American 
Law Institute and was not an official United States Government 
project. A report of this study has been prepared and has been sub- 
jected to intensive study by our commanders in the field and within 
the Department of Defense. This study, while pointing out certain 
suggested deficiencies in our arrangements and indicating avenues 
which we can pursue in order to improve our operations, generally 
confirms our conclusions that these arrangements have provided a 
practical working framework for the jurisdictional problems we face. 

We have welcomed this study and we welcome the constructive 
interest of all who recognize the importance and complexity of the 
problems with which we deal. 

We believe that the current statistical report affirms our conviction 
that these arrangements provide a just and workable jurisdictional 
framework. You may be assured that the efforts of the Department 
of Defense will continue unabated to obtain everywhere the most 
favorable arrangements possible, and under them to accord the maxi- 
mum protections and benefits to our personnel. 

Thank you, Mr. Chairman. 

Senator FLanpers. Now, General, is it your turn? 

General Hickman. My turn next, Mr. Chairman. 

Senator FLANDERS. You may proceed as you wish, sir. 


STATEMENT OF MAJ. GEN. GEORGE W. HICKMAN, JR., THE JUDGE 
ADVOCATE GENERAL, DEPARTMENT OF THE ARMY; ACCOM- 
PANIED BY COL. HOWARD S. LEVIE 


General Hickman. I would like to state on behalf of my associates 
in the Army, Navy, and Air Force that it is a pleasure for them and 
me to participate in this presentation as representatives of the Defense 
Department before this committee. 

Senator FLaAnprers. General, I note that your document is more 
than 21 pages long. Were you preparing to read it or can you sum- 
marize it? 

General Hickman. I was preparing to read it. 

If you would like for me to summarize it, I will, sir. 

Senator FLanpeErs. Let’s look at your charts and see how we get 
along. 

General Hickman. All right, sir. 
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Cuart A 
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Chart A, Mr. Chairman [shows a breakdown, for the world and for 
the NATO Status of Forces countries, of the significant figures during 
the period December 1, 1955, to November 30, 1956, which is our 
reporting period. Worldwide there were 14,394 offenses allegedly 
committed by United States personnel which were subject to the juris- 
diction of foreign courts during that period. 

During that same period in the NATO Status of Forces countries, 
we had 7,460 offenses subject to the jurisdiction of those countries. 
You will note also that worldwide we had 66.79 percent waivers of the 
jurisdiction by all countries, and 54.89 percent waivers in the NATO 
Status of Forces countries. 

There were, worldwide, 4,437 cases tried by foreign countries 
3,164 were tried in the NATO Status of Forces countries. World- 
wide, 6.2 percent of the cases tried resulted in acquittals. In the 
NATO Status of Forces countries slightly more, 6.64 percent, resulted 
in acquittals. 
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Fines or reprimands or sentences similar to a reprimand were handed 
down worldwide in 87.36 percent of all the cases tried, or 3,876. 
The results were roughly the same in the NATO countries, 86.6 percent 
of the cases tried resulting in fines, reprimands, or comparable 
sentences. 

Confinement suspended was imposed in 178 cases worldwide, and 
in 125 cases in the NATO Status of Forces countries. Confinement 
not suspended was imposed in 108 cases worldwide and in 89 cases in 
the NATO Status of Forces countries. 

Senator FLanprers. There were no cases of capital punishment 
involved last year? 

General Hickman. I have a discussion in here about a capital- 
punishment problem that I think will be interesting, sir. I am trying 
to condense what I had and I will have to go through and pick up the 
few points that I want especially to stress. 

Senator FLanprErs. Of course, even though you may be condensing 
it for the purposes of this meeting, the full statement will go into the 
record. 

Cuart B 
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General HickMAN. Chart B, Mr. Chairman, indicates our United 
States personnel who on the 30th of November 1956, the end of our 
reporting period, were confined in foreign jails or institutions as a 
result of sentence by foreign courts. 

The total is 88. You will note that on the chart we show the 
breakdown of the sentences by length. They range from 23 sentences 
of 1 year or less to 12 sentences of over 5 years. 

The right-hand portion of the chart shows a breakdown of the cate- 
gories of offenses for which our personnel were serving unsuspended 
jailsentences. Thirty-eight of the 88 were in confinement for robbery, 
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larceny and related offenses, 14 for rape and related offenses, 8 for 
murder and manslaughter, 18 for aggravated assault, and related 
offenses, 8 for traffic offenses, 1 for obstructing justice and 1 for 
burglary. 


Cuart C 


UNSUSPENDED SENTENCES TO CONFINEMENT IMPOSED 
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Chart C, Mr. Chairman, shows a comparison between the unsus- 
pended sentences to confinement imposed during the preceding year 
and those imposed during the current year. You will note that the 
total of unsuspended sentences imposed fell off for the period 1955-56, 
there being 12 less than in the preceding year, even though the num- 
ber of offenses tried was greater. 

Do you have any questions about the charts that you would like 
us to cover further at this time, sir? 

Senator Ftanpmrs. No. In the previous chart I was interested in 
confinement for traffic offenses. Are those aggravated traffic offenses? 

General Hickman. Yes, sir; they are. 

Senator FLanprrs. For which simple fines were not deemed to be 
sufficient? 

General Hickman. Yes, sir; usually involving serious injuries to 
persons. 

Colonel Levis. Hit-and-run driving would be another. 

Senator FLAnprERs. I could understand all the rest of them, but 
confinement for traffic offenses just raised a question in my mind. 
I am glad to see there is but 1 case of obstructing justice, 1 case of 
burglary. All right, you may proceed. 

General Hickman. I should like to turn to France, Mr. Chairman, 
on page 4 of my prepared talk. 

During the period covered by this report, almost 4,000 United 
States personnel were accused of offenses subject to the primary or 
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exclusive jurisdiction of French courts; 3,262 of these 3,981 cases in 
France were traffic violations. France waived its jurisdiction in 
over 86 percent of all cases subject to its jurisdiction. 

The Army commander in France has reported that the jurisdic- 
tional arrangements have had no significant effect upon the accom- 
plishment of his mission. He states that the jurisdictional procedures 
are generally working well, and that personnel of his command are 
tending more and more to accept as normal the right of French 
authorities to exercise jurisdiction in matters of a nonmilitary nature. 
However, he states that the French procedure permitting the com- 
bined trial of criminal and civil actions is still a source of irritation and 
dissatisfaction. 

We went into that last year at some length, sir. 

Senator FLanpErRs. Yes. That is a different view of court action 
than we have in this country. 

General Hickman. Yes, sir. The Navy commander reports that 
the jurisdictional arrangements are working extremely well. The Air 
Force commander states that the jurisdictional arrangements have 
had, to date, no significant effect upon the accomplishment of his 
mission. He also states that the combined trials are a little bit 
obnoxious, especially since, as you point out they are unfamiliar in 
the United States. 

He states also that time delays between the occurrence of an incident 
within the primary jurisdiction of France and the decision by French 
authorities whether to retain their jurisdiction have adversely affected 
his disciplinary control and the prompt administration of military 
justice. That would be because he would have to hold up disciplinary 
action - a case while waiting to learn whether he could try it by court- 
martial. 

During the reporting period, the French Ministry of Justice ampli- 
fied its circular to local prosecutors in implementation of the Status 
of Forces Agreement, stating that the French authorities will accept 
the determination of official duty by United States military authorities, 
provided that this determination is rendered by a staff judge advocate 
or other legal officer. As a military lawyer, | am happy to note this 
recognition of our professional skills on the part of the French 
authorities. 

As you will recall, the Status of Forces Agreement does not specify 
who shall have the authority to make the final determination on this 
point. However, it is the position of the Defense Department, based 
upon the minutes of the NATO working group which drafted the 
Status of Forces Agreement, that this determination should properly 
rest with the authorities of the sending state. 

Senator FLANpERs. Have similar conclusions been reached in con- 
nection with other countries, or is it only 

General Hickman. In Turkey, sir, they have recently agreed to 
accept the determination of the Chief of our Joint American Military 





Mission for Aid to Turkey. In England, however, by the statute 
which was passed to implement the Status of Forces Agreement, the 
determination of the commander is given only prima facie weight 
and the final determination rests with the court. 

One other problem has arisen in France which should be mentioned. 
Under French law, appeal by the prosecution is permissible in certain 
cases. In several cases involving Army and Air Force personnel, this 
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procedure has resulted in the imposition of increased sentences by 
the appellate courts. In one case involving a soldier, the appellate 
court, upon retrial of the facts after an appeal by the prosecution 
from an acquittal in the lower court, convicted and sentenced the 
accused. Our Supreme Court has held that a prohibition against 
double jeopardy is not a right guaranteed by the United States 
Constitution in criminal trials in the respective States. Palko v. 
Connecticut and Brock v. North Carolina were two such cases bearing 
upon that problem. 

The Connecticut case permitted a second trial after error against 
the State at the original trial. The case involving North Carolina 
permitted a second trial in the absence of error against the State in 
the first trial. However, in view of the fact that the Constitutional 
question is not free from doubt, and mindful of its responsibilities 
under the Senate resolution accompanying advice and consent to the 
ratification of the Status of Forces Agreement, the Department of 
Defense submitted these cases to the State Department for considera- 
tion of invocation of the formal Senate resolution procedures. The 
Department of State decided that invocation of the Senate Resolution 
procedures was not proper on the grounds that the 14th amendment 
does not prohibit double jeopardy in criminal trials in the respective 
States. 

We have had no real problem in Luxembourg, nor in Greece. Mr. 
Leigh mentioned, Mr. Chairman, the revised agreement with Greece. 

Senator Firanpers. Yes. 

General Hickman. I think, with respect to Turkey, that I should 
mention 1 or 2 points. In our last two annual reports, we mentioned 
some difficulty in connection with the official-duty certification. 
As I mentioned a little while ago while talking about France, the 
Turkish Government has now agreed that the Chief of the Joint 
American Military Mission may make that determination, and that 
the Turkish courts will accept it as binding. 

I would now like to go to the United Kingdom, sir. 

During the reporting period, an American serviceman was sentenced 
to death by an English court upon conviction of murder. This was 
the first instance ever reported in which a court of a receiving state 
imposed a sentence of death upon an American serviceman. The 
case involved an airman found guilty of stabbing a British national, 
who eventually died. After the airman had been found guilty and 
sentence to death had been adjudged, a doctor notified the adjutant 
of the accused’s squadron that the victim did not die of the stab 
wound, but died because of improper treatment on the part of the 
doctors in the hospital to which he had been taken after the stabbing. 
This information was brought to the attention of the airman’s attor- 
neys, who, incidentally, were provided at Government expense, and 
an appeal was filed. The appellate court ruled that the victim’s 
death was the result of wrongful administration of antibiotics and the 
improper injection of tremendous amounts of intravenous fluids. 
The court then quashed the conviction and ordered the airman released 
from custody. Under English law, this was in effect an acquittal. 
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The airman was later tried by court-martial for violating a theater 
regulation forbidding possession of knives with blades over 3 inches 
and was sentenced to 30 days’ confinement. After his release he was 
reassigned to another overseas area. 

Senator FLANpERs. I just may remark in passing that such a court 
decision on the skillfulness of medical attention would seem to be 
almost unprecedented in this country. 

General Hickman. Yes, sir. 

Mr. Leieu. I think it is a most remarkable example that the appel- 
late court in England, as soon as it heard of this, immediately asked for 
expert witnesses who were brought in, and the court decided on the 
spot to reverse the conviction. 

Senator FLanDERS, There is @ suspicion in this country that doctors 
don’t testify against each other. That is a tremendously interesting 
case, and certainly the airman was most fortunate in coming under 
British law. You may proceed. 

General Hickman. Mr. Chairman, we have had no problems in 
Belgium, Norway, the Netherlands, Canada, Denmark, and Portugal. 
1 would like to discuss some of our problems in Italy. 

Eighty-six United States personnel were involved in offenses subject 
to Italian jurisdiction during the period. Four of these cases were 
waived. In addition, nine cases carried in our last annual report as 
reserved by Italian jurisdiction and pending, were waived upon the 
coming into effect of the NATO Status of Forces Agreement in Italy 
which provides, for the first time, a formal legal basis for waiver of 
Italian jurisdiction in favor of trial by the United States. You will 
recall, sir, that previous reports indicated no waivers, because Italian 
officials were powerless to grant them under Italian law. 

The commanders of the three services in Italy report that the 
jurisdictional arrangements have had no substantial impact upon the 
accomplishment of their mission, or — the morale and discipline 
of their forces. The Army commander states, however, that the 
absence of instructions to the local Italian authorities, in implementa- 
tion of the Status of Forces Agreement, has caused some minor diffi- 
culties with these authorities over interpretation and implementation 
of the agreement. This problem is similar to one which we have in 
Turkey. Action is currently underway to secure issuance of the 
necessary instructions in both countries. Issuance of implementing 
instructions may well have a favorable effect on the rate of waivers 
of Italian and Turkish jurisdiction. 

The Army commander further states that, subject to that comment, 
the cooperation of the Italian authorities has been exemplary, and 
that almost without exception, in all cases in which Army personnel 
have been found guilty of offenses against Italian law, the sentences 
have been the minimum that could be imposed, To conclude my 
presentation on the NATO Status of Forces countries, I should like 
to insert in the record at this point a chart (chart D), giving cumu- 
lative figures on the operation of the agreement. In addition, I 
would like to insert another chart (chart E), which summarizes the 
exercise of criminal jurisdiction worldwide. 

(The charts referred to are as follows:) 
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CHart D 


Exercise of criminal jurisdiction by tribunals of NATO countries since the various 
effective dates of the NATO Status of Forces Agreement (through Nov. 30, 1956) 
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Cuart E 


Summary of exercise of criminal jurisdiction worldwide by foreign tribunals over 
United States personnel, Dec. 1, 1953, to Nov. 30, 1956 
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General Hickman. Now to page 12, Mr. Chairman, and the Federal 
Republic of Germany. 

Mr. Leigh has discussed the possible forthcoming arrangements 
with Germany. At the present time, of course, we have what is 
practically exclusive jurisdiction. We expect that West Germany 
will soon accede to the Status of Forces Agreement, with certain 
supplemental arrangements to take into account our having so many 
troops actually located in Germany. 

At the present time, upon the recommendation of the Department 
of the Army, a film is under preparation by the Department of 
Defense for use in orientation of United States personnel in Germany 
on their new status when the NATO Status of Forces Agreement 
becomes effective in West Germany. This film will deal with criminal 
jurisdiction as well as other status of forces matters, such as taxation, 
importation, automobile licenses, post-exchange privileges and so 
forth. Of course the scenario for the film cannot be finalized until 
the content of the arrangement with West Germany is fully known. 
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Cuart F 
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Now I would like to turn to page 13 with respect to Japan. We 
have a chart, Mr. Chairman, chart F, which indicates the number of 
offenses committed that were subject to the jurisdiction of Japanese 
courts. 

There were 5,544, of which 3,013 were traffic violations. Japan 
waived its jurisdiction in over 97. percent of these cases. It tried 111 
cases. These trials resulted in 54 fines, 42 suspended sentences to 
confinement, and 15 unsuspended sentences to confinement. 

Commanders of the three services in Japan have generally reported 
satisfaction with the operation of the jurisdictional arrangements 
there, although one of the Air Force commanders states: 

One specific area does exist, however, which is considered to have an adverse 
impact upon the morale of forces. This is in the area of Japanese laws permitting 
criminal prosecution of persons for acts of simple negligence in the operation of 
motor vehicles which would not constitute criminal offenses in the United States. 
The actual cases prosecuted by the Japanese appear to involve acts of reckless or 
drunken driving which would constitute violations of criminal laws in the United 
States, and therefore those cases cannot be said to have created an adverse impact. 
Nevertheless, the threat of possible criminal action in the other type of cases, 
contrary to the experience of United States personnel, is considered to have some 
adverse impact upon the feelings of the United States forces toward the Japanese 
authorities. This effect is considered detrimental to morale. 

Senator FLanpEers. It would seem as though it would be difficult to 
do anything about it. 

General Hickman. Y es, sir. That is the Japanese law and in fact 
they are not trying those cases that do involve simple negligence. It is 
another example [ think of cooperation by the local authorities in 
doing what we consider right as well as what they consider legal and 
proper. 

Mr. Lerau. I think it could be said that the Anglo-Saxon system, 
in which there is an utter distinction between a criminal action and a 
civil action, is really in the minority among the judicial systems of the 
world. Nearly all the others do have this combined form. It is the 
continental system. 

Senator Ftanpers. Is there anything resulting from Roman law in 
that? 

Mr. Letcu. Yes. 

Senator FLanpers. That goes back to Roman law? 

Mr. Leran. Yes. All the countries which follow the Roman law 
tradition appear to have this combined criminal-civil procedure. 

General Hickman. I think that the Japanese by and large borrowed 
theirs from the German law. 

Senator FLanpers. Yes. 

General Hickman. I have one insert that I would like to put into 
the record at this point that is not in my formal talk, Mr. Chairman. 
It has just come up in the last day or two. It concerns special amnesty 
granted on the occasion of Japan’s admission to the United Nations. 
To commemorate Japan’s entry into the United Nations Organiza- 
tion, the Government of Japan has promulgated a Cabinet order to 
grant general amnesty to persons convicted of certain types of offenses 

srior to December 19, 1956. That is Cabinet Order No. 355, Decem- 
er 19,1956. At the same time the Japanese Government proclaimed 
a special amnesty, special commutation of punishment, remission of 
enforcement of penalty, and restoration of rights with respect to 
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certain persons coming within the standard set forth by the Govern- 
ment. 

Those provisions pertaining to special amnesty ond special com- 
mutation of penalty seem to have a direct bearing upon United States 
personnel and their wide application may result in conferring benefits 
on many persons, including not only those who have completed their 
sentence but those who are still serving terms in Japanese prisons. 
Each component service, that is the Army, Navy, and Air Force, will 
handle amnesty for its personnel. As to persons eligible for amnesty 
who are in Japan, individual inquiries and appeals are now being 
prepared. 

I think I should turn now, Mr. Chairman, to page 16. I want to 
present to you all of the features of our operations under jurisdictional 
agreements which are in any respect unsatisfactory. 

In commenting upon the exercise of jurisdiction in the leased bases, 
service commanders have expressed satisfaction with the operation 
of the jurisdictional arrangements, with the exception of the Air 
Force commander in Bermuda, who states that he considers that the 
trial of service personnel by foreign courts has an adverse impact 
upon morale, and that it would be desirable for the United States to 
possess the right to exercise exclusive jurisdiction over its service 
personnel. He concedes, however, that ‘there is very little ques- 
tion about the fairness of the trials conducted in Bermuda courts.” 

Senator FLaANpERs. That is an interesting statement. 

General Hickman. Yes, sir. 

Senator FLanpers. It does not hang together. 

General Hickman. He is not a lone advocate of having exclusive 
United States jurisdiction over our personnel in foreign areas. 

I should now like to turn to Austria, Mr. Chairman, on page 17. 
During the reporting period, four U nited States personnel present in 
Austria in a leave status were accused of offenses against Austrian 
law. The trials of these cases resulted in 2 suspended sentences to 
confinement and 2 unsuspended sentences to confinement. 

As you are aware, Austria is a neutral country, and no United 
States personnel are stationed in that country with the exception of 
attaché personnel. However, the presence there and in other coun- 
tries of United States personnel in a nonduty status, makes it likely 
that incidents involving the exercise of local criminal jurisdiction over 
such personnel will occur from time to time. Necessarily, the appli- 
cation of all of our customary safeguards is not ordinarily feasible. 
However, instructions have been given to attachés of the three services 
in countries for which no designated commanding officer exists, which 
require the responsible attaché to notify the Judge Advocate General 
of the service of the accused when United States personnel are sub- 
jected to the exercise of local jurisdiction. Appropriate ad hoe in- 
structions are then issued from Washington in close coordination with 
the Department of State. In the case of Austria and Switzerland, 
designated commanding officers for neighboring countries have been 
authorized to provide advice and assistance to the military attachés 
in those countries upon request therefor in all routine cases. This is 
in recognition of the fact that unusually large numbers of United 
States personnel are frequently present in those two countries in a 
leave status. 
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Of course, in all countries where substantial numbers of United 
States personnel are regularly stationed, there are designated com- 
manding officers charged with applying our full system of benefits 
and safeguards to all United States personnel, whether they are in 
those countries in a duty or in an off-duty status. I should like at 
this point, Mr. Chairman, to insert into the record two lists (chart 
G), one of which sets forth those countries for which designated com- 
manding officers have been appointed, and those countries in which 
attaché instructions are in effect. 

Senator Fianpers. That will be inserted in the record. 

(The lists are as follows:) 


Cuart G 
CounTRIES FOR WuHicu DESIGNATED COMMANDING OFFiceERS Have BREN 
APPOINTED 
Argentina France Paraguay 
Azores Greece Peru 
Bahamas Guatemala Philippine Republic 
Belgium Haiti Portugal 
Bermuda Honduras El Salvador 
Bolivia Iceland Saudi Arabia 
Brazil Iran Spain 
Cambodia Italy Taiwan 
Canada Japan Thailand 
Chile Libya Turkey 
Colombia Luxembourg United Kingdom 
Costa Rica Morocco Uruguay 
Cuba Netherlands Venezuela 
Denmark Nicaragua Vietnam 
Dominican Republic Norway Yugoslavia 
Ecuador Panama 


CounTRIES IN Wuicu Atracu& Instructions ARE IN EFFECT 


Afghanistan India Pakistan 
Australia Indonesia Poland 
Austria Iraq Rumania 
Burma Treland Singapore 
Ceylon Israel Sweden 
Czechoslovakia Jordan Switzerland 
Kgvpt Korea Syria 
Ethiopia Laos Union of South Afrien 
Finland Lebanon U. &. 8. R. 
Hong Kong Mexico 

Hungary New Zealand 


General Hickman. | should now like to turn to page 19, conditions 
in foreign penal institutions. 

Under Department of Defense directives, the designated command- 
ing officers have responsibility for safeguarding the interests of United 
States personnel confined in foreign prisons. It is required that 
United States personnel confined in foreign penal institutions be 
visited at least every 30 days at which time the conditions of confine- 
ment as well as other matters relating to their health and welfare are 
observed. The visit, if feasible, is made by the confined individual’s 
commanding officer, or by an officer of the same service as the confined 
individual. If he is not a member of the Armed Forces, the visit is 
made by an officer of any one of the services. If reasonable requests 
for permission to visit the United States personnel should be denied 
without apparent good cause, or if it should appear that an individual 
is being mistreated or that the conditions of his confinement are 
substandard, and corrective action cannot be worked out with the 
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local authorities, the case must be referred to the United States 
diplomatic mission for appropriate action. To date, no such case 
has arisen. 

The results of each visit are reported to the designated commanding 
officer. Such reports contain observations including any failure of the 
visited institution to comply with the provisions of established agree- 
ments, and provide the necessary information for instituting corrective 
action. Asa further safeguard, a semiannual report of visits to United 
States personnel confined in foreign penal institutions is made to the 
Judge Advocate General of the Army. 

With one exception, reports for the present period submitted under 
this requirement indicate that foreign confinement facilities have been 
satisfactory. The one exception occurred in France, where the 
designated commanding officer reports that although prison conditions 
in that country have been generally satisfactory, discrepancies were 
noted in the case of one prison. In that case, it was reported that the 
language barrier was interfering with mail and library privileges and 
contributing to the poor health of the prisoners, and that the condition 
of the bedding was unsanitary. In accordance with the directives that 
I mentioned, these deficiencies were taken up with the appropriate 
French authorities and were thereafter eliminated. This case is a fair 
example of the practical effectiveness of our visiting-team procedures, 
as well as the conscientious attitude toward the welfare of confined 
United States personnel which has been uniformly displayed by foreign 
penal authorities. 

As a further protection, designated commanding officers are au- 
thorized, when necessary, to provide medical and dental service, 
health and comfort items, clothing and food to supplement that pro- 
vided by the foreign prison. According to our reports, this is done 
to a limited extent in the case of several foreign confinement facilities. 

You may recall seeing, Mr. Chairman, an article in the American 
Legion magazine by Congressman Bow, entitled ‘We Learned About 
Jap Prisons From the Inside.” 

As a result of noting that article, the Defense Department ordered 
a complete investigation made of the charges contained in that article, 
and I have for the record, if you would care to have it, Mr. Chairman, 
a report of our investigation. 

Senator FLanpers. That will be put in the record. 

(The report is as follows:) 


Report OF INVESTIGATION OF THE ALLEGED MISTREATMENT OF UNITED STATES 
SERVICEMEN CONFINED IN JAPANESE PRISONS, CONTAINED IN AN ARTICLE 
EntTITLeD, ‘‘We LEARNED Anout Jap Prisons FRoM THE INSIDE,” WHICH 
APPEARED IN THE JANUARY 1957 IssuE OF THE AMERICAN LEGION Macazine 


A complete investigation of the general charges contained in this article has 
been made by the Commander in Chief, Far East Command. This investigation 
was based upon the personal observations and reports of the officers of the United 
States inspection teams which monthly visit the Japanese prisons in which our 
servicemen are confined; the personal observations and reports of the noncom- 
missioned officers whose full-time duty is to maintain liaison with Japanese prison 
officials, and who twice weekly visit the Japanese prisons in which our personnel 
are confined; the personal observations and reports of United States medical offi- 
cers who monthly examine our personnel imprisoned in Japanese jails; discussions 
and interviews which our military authorities have had with Japanese officials 
and with servicemen who have been or are now confined in Japanese jails; and an 
examination of pertinent records. 
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The vy tok of this investigation disclosed that Fuchu and Yokosuka prisons are 
the only facilities used by the Japanese since October 1954 to house United States 
servicemen serving sentences to confinement imposed by Japanese courts. Since 
December 10, 1955, the Japanese have uniformly designated Yokosuka prison as 
the place of confinement for United States servicemen. As of February 1, 1957, 
there were 38 servicemen serving sentences to confinement in Japanese prisons. 
Thirty-six of these were confined in Yokosuka prison and two in Fuchu prison. 
One prisoner was confined in the latter prison pursuant to his own request, the 
other was transferred there from Yokosuka because of a serious breach of discipline. 
During the period December 10, 1955, to date a total of five servicemen have been 
transferred to Fuchu because of a serious breach of prison regulations at Yokosuka. 
United States authorities are permitted to visit both of these prisons at any time. 


a. Yokosuka prison, physical establishment 


Yokosuka is the only Japanese prison equipped with a central heating system. 
This system was installed specifically to ameliorate the conditions of Japanese 
confinement for United States servicemen. A section of the prison including a 
large adequately equipped kitchen and dining room is utilized exclusively for 
United States personnel. The prison is heated each morning from 0400 to 0700 
hours and each afternoon from 1530 to 2100 hours. Reports from the American 
inspecting officers indicate the temperature during these periods to be about 65°; 
that the cells which house 1 to 3 Americans are adequate in size and lighting; that 
the conditions of the floors in the individual cells are good; and that each cell 
contains a flush toilet, wash basin, running water, steel cot with straw-tick 
mattress, a centrally controlled radio speaker which is tuned to the Armed Forces 
Far East network, desk, and other necessary comfort items. Each prisoners is 
issued five blankets. 


b. Fuchu prison, physical establishment 


All cells in Fuchu prison have windows, a wash basin, flush toilet, running water, 
a small table commode combination, and a cot. (It would appear, however, that 
at one time servicemen confined here slept, as did the Japanese, on bedding rolls.) 
Prisoners confined here have always been issued five blankets. Prison authorities 
issue soap. Other hygienic items may be purchased at the prison. Although 
the prison cells are not heated, prisoners are provided with hot-water bottles 
during the winter months. Fuchu prison has a septic-tank system and all toilets 
in the prison drain into underground tanks. 

When Fuchu was utilized by the Japanese as the confinement facility for Ameri- 
can servicemen, the prisoners were given the choice of electing to occupy an 
individual cell 6 feet by 9 feet in size, or of staying in a community cell housing 
only United States servicemen. Only 8 American servicemen were placed in a 
community cell although such a cell normally houses 9 individuals. 

In general, the cells occupied by prisoners both at Yokosuka and Fuchu who 
are placed in solitary confinement are equivalent to nonsolitary cells in size, 
construction, light, ventilation, heat, toilet facilities, and furnishings, which 
inelude a cot and bedding. Generally, the conditions of solitary confinement in 
Japanese prisons are less severe than those in United States confinement facilities. 
Prisoners placed in solitary confinement are permitted to retain their reading 
material. They have the same length of time for outside exercise (1 hour daily) 
as have other prisoners. Generally, prisoners in solitary confinement lose no 
prison privileges except that of associating with other prisoners. Although a 
restricted diet may be imposed on prisoners in solitary confinement, no such diet 
has been imposed on our personnel so confined. 


c. Yokosuka, conditions of confinement 

(1) Food and clothing.—American prisoners regularly detailed as cooks prepare 
the meals. Although complaints have been received from American prisoners 
that the diet is monotonous and insufficient, American medical officers state 
that the prison diet contains 3,800 calories and is nutritionally adequate. Ameri- 
can servicemen are served hot western-type food and the United States Armed 
Forces supplement the prison rations with coffee, condensed milk, and sugar. 
On July 4th, Thanksgiving, and Christmas the prisoners are provided the full 
service ration for that day. United States servicemen here and at Fuchu prison 
are provided Japanese-type clothing, considered adequate, and Japanese author- 
ities permit our authorities to provide them with combat-type boots. 

(2) Sanitation and medical facilities.—Prison regulations permit prisoners to 
shower or bathe once a week during the winter and twice a week during the 
summer. Prisoners who work in the kitchen or who perform hard labor may 
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shower or bathe each day. Each cell has running water and prisoners may take 
sponge baths daily. They may shave daily during working hours and hot water 
is available for that purpose. Prisoners are encouraged to bathe and shave 
regularly. 

The medical facilities at Yokosuka prison are modern and adequate. Full-time 
medical doctors are assigned to the prison staff for the care of prisoners. Addi- 
tionally, medical officers of the United States forces visit the prison monthly. 
During these visits the confined servicemen are afforded the opportunity to consult 
with the medical officers concerning their health problems. Among other matters, 
the medical officers ascertain the weight of the servicemen and, when necessary, 
recommend that the custody of our servicemen be temporarily transferred to the 
United States authorities for hospitalization, treatment, or further consultation 
at installations of the United States Armed Forces. The state of health of the 
American servicemen at Yokosuka is stated to be comparable to that of the other 
American servicemen stationed in Japan. 

(3) Visits and inspections.—As required by Department of Defense directives, 
a United States investigating team visits Yokosuka monthly. During the visit 
it inspects the prison and hears the complaints of the confined servicemen. 
Additionally, a United States inspection team inspects this prison quarterly; the 
chief surgeon of the United States naval hospital at Yokosuka makes a monthly 
en? inspection; and a medical officer conducts a monthly medical inspection 
there. 

A master sergeant of the inspection team makes biweekly visits to Yokosuka 
and weekly visits to Fuchu. A noncommissioned officer delivers mail and health 
and comfort items to servicemen confined at both Yokosuka and Fuchu. These 
items are provided gratuitously to those men who have no funds. Additionally, 
this noncommissioned officer arranges for medical consultation and hospitalization 
of our personnel at United States installations. 

(4) Religious services —At Yokosuka, chaplains conduct Protestant services 
every Wednesday and Catholic services every Thursday. 

(5) Recreation.—The armed services have provided a 900-volume English 
library and athletic equipment to Yokosuka for the use of confined American 
servicemen. Arrangements are being made for the monthly showing of two 
American films at the prison. United States Armed Forces Institute courses are 
available to the prisoners. Recreation for the prisoners includes Japanese 
movies, athletic facilities, and daily radio programs from 1800 to 2100 hours. 
Additionally, prisoners are permitted to have playing cards and other small items 
for games in their cells. 


d. Fuchu—Conditions of confinement 


(1) Food.—Inspection of prison records discloses that whale meat was served 
prisoners at Fuchu in 1954 but that as a result of complaints from our servicemen 
as to this meat and to “‘tainted’’ meat, the whale meat was eliminated from the 
diet and meat was thereafter acquired from new sources. Furthermore, American 
prisoners were requested by the prison officials to notify them should they find 
the new meat issue unacceptable. From this time on no further complaints were 
received as to this matter. The investigation disclosed no evidence that the 
bread served to prisoners had been or was now dirty or that it was full. of foreign 
matter as had been alleged. 

Investigation disclosed that generally the food which was served prisoners at 
Fuchu was cold. Japanese efforts to remedy this complaint were not entirely 
successful due to the type of kitchen and messing facilities of this institution. 
The fact that hot food could not be served to our servicemen and that their cells 
could not be heated were the most compelling reasons for the Japanese decision 
to transfer all American prisoners to the new centrally heated prison at Yokosuka. 
No complaints have been received from the two prisoners who are now confined in 
Fuchu prison concerning the serving of cold food or the lack of heat. 

Supplementary rations similar to those provided by the United States Armed 
Forces at Yokosuka are furnished at Fuchu. 

(2) Sanitation and medical facilities —Prisoners at Fuchu are subject to the same 
prison regulations as are in effect at Yokosuka with respect to bathing and shaving. 
Fuchu prison has full-time medical doctors assigned to its staff for the care of 
prisoners. Additionally, medical officers of the United States forces visit the 
prison monthly for inspections similar to those at Yokosuka. 

(3) Visits and inspections —A United States Army officer visits Fuchu monthly. 
During this visit he inspects the prison and hears the complaints of the service- 
men confined there. Additionally, a United States inspection team visits Fuchu 
quarterly and a medical officer conducts a monthly medical inspection there. 
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(4) Religious services—At Fuchu United States chaplains conduct Protestant 
services weekly. No Catholic prisoners are confined at Fuchu at this time. 

(5) Recreation.—The armed services have provided a small English library, as 
well as athletic equipment for the use of American servicemen. Arrangements 
are being made for the monthly showing of two American films at the prison. 
United States Armed Forces Institute courses are available to the prisoners. 
Other recreational facilities are similar to those at Yokosuka. 


e. General charges of mistreatment 


Japanese prison regulations require the handcuffing of any prisoner who is being 
transferred from one prison to another. If more than one prisoner is transferred 
a padded rope placed around the waist is used to keep them together. This pre- 
cautionary measure is required by prison regulations. The padded rope does not 
unduly restrict the movement of the prisoners and its use is not intendec as a 
measure to humiliate them. When prisoners are transferred by rail they are 
escorted through the railway station to the trains by the shortest route. Prison- 
ers are transferred short distances by buses or trucks in which the guards also 
travel. These buses or trucks are escorted front and rear by police vehicles. 

Japanese prison regulations prohibit smoking and infraction of this rule results 
in disciplinary action. Prison authorities may, as a disciplinary measure, place 
prisoners in solitary confinement or forfeit their privilege of attending movies, 
using the library, or participating in athletics. Solitary confinement may be 
imposed for fighting, possession of contraband, disobedience and other serious 
violations of prison regulations. 

There is no limit to the amount of incoming mail which prisoners may receive. 
Outgoing mail is limited to four personal letters a month. All types of packages 
may be received except those containing tobacco and foodstuffs. 

In his report of investigation the commander in chief, Far East Command, has 
concluded that there is no indication that prison officials at either Yokosuka or 
Fuchu have failed to comply with the letter or spirit of existing agreements 
concerned with the treatment of confined American servicemen. 

Numerous Government officials, including United States Senators and Members 
of the House of Representatives, who have visited the Japanese prisons where our 
servicemen are confined have indicated their satisfaction with the confinement 
facilities and the conditions of confinement therein. As recently as December 7, 
1956, Senator Hennings and Representatives Keating and St. George visited 
Yokosuka prison. Their comments to authorities of the United States forces 
reflected satisfaction with the facility and the conditions of confinement. 


f. Specific charges of mistreatment 


The commander in chief, Far East Command, has not been able fully to inves- 
tigate the specific charges of mistreatment alleged in Congressman Bow’s article 
because the individuals concerned were not sufficiently identified therein. Sub- 
sequent to an informal notification from Congressman Bow’s office that “Ed” 
and ‘‘Bill’’ were no longer subject to military jurisdiction since they are not now 
members of the Military Establishment, the Department of the Army formally 
requested of Congressman Bow the full names of these individuals so that their 
allegations can be fully investigated. Although Congressman Bow has declined 
to make this information available to our military authorities, the commander 
in chief, Far East Command, has interviewed prisoners now at Yokosuka who 
were temporarily confined at Fukuoka (the prison where it is alleged that “Ed” 
was mistreated) in 1956 to ascertain the conditions of confinement there. None 
of these prisoners complained of the treatment received at Fukuoka. They stated 
that although the food was monotonous and served cold it consisted of potatoes, 
carrots, onions, fish, meat, bread and, occasionally, hot soup. They did not 
allege, and there is no evidence to indicate, that animal intestines or dog meat 
was ever served American prisoners at Fukuoka in 1956 or at any time prior 
thereto. They stated that their cells were unheated but clean and that they 
were equipped with bed, mattress, table, sink, and bucket-type toilet. They 
were provided with soap, tooth brushes, towels, and six blankets. There were no 
prisoners available in Japan for interview who had been confined in Fukuoka at 
the exact time ‘“‘Ed”’ states he was confined there. 

The allegation in the article that “Bill” was placed in solitary confinement for 
using the word “‘ketchinbo”’ to a prison guard at Fuchu could not be substantiated, 
and there is no record of such an incident. 
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Review of Japanese prison records and discussions with prisoners now confined 
in Japanese prisons, contrary to what is intimated in Congressman Bow’s article, 
disclosed no evidence that prisoners in Japanese jails are beaten. On one occa- 
sion an American serviceman confined in Fuchu, one Pfc. Everett C. Tuffland, 
complained to a United States inspecting officer that 2 days before he had been 
beaten and kicked until he was black and blue. This complaint was thoroughly 
investigated and other prisoners queried as to this matter, but no evidence was 
obtained to substantiate it. Tuffland was examined, and his body was found 
to be free of bruises. 


g. Allegation of negligence on the part of the Department of Defense 


It is alleged in the article that the Department of Defense translated the crim- 
inal laws of Japan only shortly before the move of American prisoners from Fuchu 
to Yokosuka prison. These laws were translated and published by Thomas 
Blakemore, Esq., an American attorney practicing in Tokyo who is a graduate 
of a Japanese law school, as early as 1950 and were well known to American 
authorities before the occupation ended. An examination of the negotiations 
between the United States and Japan prior to the signing on September 29, 1953, 
of the agreement between them pursuant to which the Japanese courts were to 
exercise jurisdiction over American servicemen to the same extent that courts of 
the NATO countries exercise jurisdiction over such personnel under the NATO 
Status of Forces Agreement clearly indicates that the Department of Defense 
fully considered the Japanese Criminal Code prior to the signing of this agreement. 

Vital safeguards for United States personnel tried by the courts of Japan in- 
clude the right: To a prompt and speedy trial; to confrontation of witnesses; to 
have legal representation; to have the services of an interpreter; and, when the 
rules of the court permit, to have a representative of the United States present 
at the trial. Additionally, under the Japanese Constitution an accused: (a) may 
not be arrested or detained without being at once informed of the charges against 
him or without the immediate privilege of counsel, nor detained without adequate 
cause and, upon demand of any person, such cause must be immediately shown 
in open court in his presence and in the presence of his counsel; (b) enjoys the 
right to a public trial by an impartial tribunal; (c) may not be compelled to tes- 
tify against himself; (d) must be permitted full opportunity to examine all 
witnesses; and (e) may not be subjected to cruel punishment. 

Japan has agreed that the United States will be given the pretrial custody of 
United States personnel who are to be tried by Japanese courts in all cases except 
those in which the Japanese determine that their retention of custody is necessary. 
Pursuant to this agreement our authorities have, almost without exception, been 
given the pretrial custody of such personnel. The Japanese have also agreed that 
United States authorities will upon request, have access at all times to American 
personnel who are confined or detained by Japanese authorities, 

The statistics which have been maintained by the Department of Defense since 
October 29, 1953, the effective date of the agreement with Japan, to November 30, 
1956, indicate that as a matter of practice the Japanese have waived their primary 
jurisdiction over our personnel in all cases except those which they have deemed 
to be of significant importance to Japan. During the period October 29, 1953, 
through November 30, 1956, a total of 12,581 United States personnel were 
involved in incidents which were subject to the jurisdiction of Japan. Of this 
total 56 cases were pending as of November 30, 1956. Of the remaining 12,525 
eases only 396 were tried by Japanese courts. In the other 12,129 cases the 
Japanese either waived their jurisdiction or dropped the charges. The Japanese 
courts imposed sentences to confinement which were not suspended in only 87 
cases, 

Contrary to the allegation contained in Congressman Bow’s article the Depart- 
ment of Defense has not only zealously protected the rights of our servie::men in 
Japan as elsewhere, but it has been unrelenting in its efforts to enlarge these 
rights. In coordination with the Department of State, a qualified United States 
representative, who, except for minor cases, is required to be a lawyer, is present 
at every trial of United States personnel to insure that their rights are respected. 
In any case where a denial of rights is reported by this representative, the Depart- 
ment of State, in coordination with the Department of Fineoas would promptly 


undertake appropriate corrective action through diplomatic channels. Pursuant 
to legislation proposed by the Department of Defense (Public Law 777, 84th 
Cong., 70 Stat. 630), responsible authorities of the three services are authorized, 
upon request of the defendant, to provide to him in all serious cases civilian counsel 
of his own choice at Government expense. 
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It has been the experience of the Department of Defense that the Japanese 
prison authorities have been conscientious in protecting the welfare of confined 
American personnel and have also been most cooperative with American 
authorities. Department of Defense directives require United States military 
authorities to request of foreign authorities the pretrial custody of our personnel 
who are in the hands of foreign authorities and who are to be tried by foreign 
courts. Generally, it is the policy of the Department of Defense that a waiver 
of foreign jurisdiction will be sought in all cases involving American personnel. 
Department of Defense directives require immediate reports of all cases in which 
the Japanese, as well as other foreign authorities, deny the United States either 
the custody of or jurisdiction over our personnel. Department of Defense direc- 
tives require detailed semiannual and annual reports relative to the number of 
American personnel tried by foreign courts, the type of offenses involved, the 
sentences imposed, the number of cases in which jurisdiction and custody has 
been denied our authorities, and other information necessary for the Department 
of Defense properly to carry out its responsibility toward its personnel. Finally, 
Department of Defense directives require semiannual and annual reports from 
major commanders stating the impact of jurisdictional arrangements such as 
those in Japan upon the morale and discipline of his forces and, if detrimental, 
what action he recommends. 

No reports have been received from any service commander in Japan which 
would indicate that the Japanese have held our personnel in a pretrial confinement 
status for an unreasonable period of time, or that trials by Japanese courts have 
not been prompt and fair, or that our personnel have not been advised of charges 
against them by the Japanese sufficiently in advance to enable them properly to 
defend against them. There was some indication prior to August 1954 that 
certain interpreters in Japan were not well qualified. When this matter was 
brought to the attention of the Japanese, it was promptly remedied. Further- 
more, the report of investigation from the Far East Command discloses that in 
no case have the rights of a serviceman been jeopardized by the quality of the 
interpretation. 


Senator FLanprers. Can you summarize it? 

General Hickman. I could summarize it, I think, by saying that 
the report says in essence that the allegations contained in the article 
in the American Legion magazine were not well founded. I think 
that is a thumbnail sketch of it, sir. 

Senator FLaAnNpERS. You did make an investigation and assured 
yourself of the conditions? 

General Hickman. Yes, sir. 

Senator FLanpers. In that prison? 

General Hickamn. Yes, sir. 

Colonel Levie. I might add, Mr. Chairman, the military authori- 
ties in Japan made an investigation which disclosed that, the general 
charges, were without merit. They had been made purportedly by 
two men who had served time in Japanese jails. We were unable to 
make a complete investigation of the specific charges with regard to 
those two individuals because Mr. Bow declined to reveal to us the 
identity of the persons involved. 

General Hickman. He stated that he did not think they should 
be brought into the public eye again, and we agreed completely. 
We told him we had no intention of doing so. 

Senator FLanpzers. Yes. 

General Hickman. Here are some pictures which were taken by our 
authorities over there of the various elements of the Japanese prison, 
the barbershop, the bathrooms, private cells, libraries, and the like. 

Senator FLanpers. It looks like the modern penal institution. 

General Hickman. They are now, Mr. Chairman, all in one jail 
except for a few individuals confined in Fuchu prison in Tokyo. That 
is one of the arrangements that we made. I believe perhaps we men- 
tioned it last year. The Japanese have made arrangements that 
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convicted Americans will normally be moved into this one prison 
where our inspection of the activities of the prisoners and the facilities 
is facilitated. 

Senator FLanpers. I can imagine that the food and calorie stand- 
ards might seem pretty low to an American. Is there any criticism 
on that? I should think it might be particularly true of Japan, that 
what would be considered good treatment so far as food is concerned 
to Japanese might seem quite unsatisfactory to an American. Does 
that situation arise at all? 

General Hickman. That would certainly be true. 

The average types and quantities of food that would be given to a 
Japanese prisoner would be different from what our people would be 
accustomed to. 

The Japanese authorities, however, have made special provision for 
United States personnel. Our report states [reading]: 

American prisoners regularly detailed as cooks prepare the meals. A!though 
complaints have been received from American prisoners that the diet is monoto- 
nous and insufficient, American medical officers state that the prison diet contains 
3,800 calories and is nutritionally adequate. 

Senator FLaANnpERs. I would imagine that was more than the Japa- 
nese civilian gets, by considerable. 

General HickMan. I would say at least double. 

Senator FLanprErs. I would consider that that would be dangerous 
for me. 

General HickMAN (reading): 

American servicemen are served hot western-type food and the United States 


Armed Forces supplement the prison rations with coffee, condensed milk, and 
sugar. 


On July 4, Thanksgiving, and Christmas the prisoners are provided the full 
service ration for that day. United States servicemen here and at Fuchu prison 
are provided Japanese-type clothing considered adequate, and Japanese authori- 
ties permit our authorities to provide them with combat-type boots. 

Senator FLanpers. Colonel, by the way, would you identify 
yourself for the record? 

Colonel Levie. I am Colonel Howard 8S. Levie. 

General Hickman. Colonel Levie is the Chief of our International 
Affairs Division. 

Senator FLanpers. Thank you. 

General Hickman. In conclusion, Mr. Chairman, the statistics 
and comments which have been received from our field commanders 
indicate that, although there are specific unresolved problems in some 
countries, operations under current agreements relative to the exercise 
of criminal jurisdiction over United States personnel have been 
generally satisfactory. Indeed, difficulties experienced in those 
countries where there are no jurisdictional agreements indicate the 
practical advantages to the United States of such agreements. 

These favorable results are no grounds for complacency, however. 
The Department of Defense, in close coordination and cooperation 
with the Department of State, must continue to do everything within 
its power to protect the rights of American personnel to fair trial and 
fair treatment in every case. A great deal has been accomplished 
through effective liaison and working arrangements at the local 
level. The results achieved to date through tact and intelligence 
in the handling of our relations with local civilian authorities have been 
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outstanding, and every effort will continue to be made to maintain 
such good relations. 

Judge advocates of the three services have a particularly crucial 
responsibility in this field. Although the requirement that lawyers 
be present as official United States observers at all foreign trials with 
the exception of minor cases has placed a novel and heavy burden on 
our military lawyers, they have responded to the challenge with great 
energy and professional skill. 

You may be assured that the three services will continue to do 
all in their power to foster and protect the welfare of United States 
personnel in all cases, and particularly to insure that the exercise 
of jurisdiction by foreign courts in some cases does not impair their 
right to justice under law. 

That concludes my abbreviated statement, sir. 

(General Hickman’s full statement follows:) 


ANNUAL REPORT TO SENATE ARMED SERVICES COMMITTEE ON 
THE EXERCISE OF CRIMINAL JURISDICTION OVER UNITED 
STATES SERVICE PERSONNEL BY FOREIGN COURTS (DECEMBER 1, 
1955, TO NOVEMBER 30, 1956), PRESENTED BY GEORGE W. HICK- 
MAN, Jr., MAJOR GENERAL, UNITED STATES ARMY, THE JUDGE 
ADVOCATE GENERAL, DEPARTMENT OF THE ARMY 


I. ForEIGN CRIMINAL JURISDICTION WORLDWIDE 


{Chart A (see p. 14)—Exercise of Criminal Jurisdiction by Foreign Tribunals 
Over United States Personnel, December 1, 1955, to November 30, 1956— 
Explanation of Term ‘‘U. S. Personnel’ in the Charts] 


During the period December 1, 1955, through November 30, 1956, 14,394 
United States personnel were accused of offenses subject to the primary or exclusive 
jurisdiction of foreign courts throughout the world. (9,555 of these offenses were 
traffic violations.) Foreign courts waived their jurisdiction in 9,614 or 66.79 
percent of the cases subject to their jurisdiction and tried 4,437 cases. The other 
cases subject to the jurisdiction of foreign courts were either dropped or are still 
pending. 3,123 of the cases tried were traffic violations. Foreign courts acquitted 
275 individuals, imposed only reprimands or made similar disposition of 67 cases, 
imposed fines only in 3,809 cases, and imposed confinement in 286 cases. Con- 
finement was suspended in all but 108 cases. Unsuspended sentences to confine- 
ment for more than 5 years were imposed in only 3 cases. 

Of the three services, the Army was particularly successful in securing waivers 
of foreign jurisdiction, securing waivers in 88.99 percent of all cases involving Army 
personnel. The Navy and Air Force secured 47.31 and 43.75 percent waivers, 
respectively, in cases involving their personnel. However, it is to be noted that a 
large number of cases involving personnel of these services occurred in the United 
Kingdom, Bermuda, Panama, and Italy, where no service had a very high per- 
centage of waivers. On the other hand, 93 percent of the Army’s cases occurred 
in Japan and France where the percentage of waivers is much higher for all United 
States personnel. In view of this fact, it is believed that the waivers of the various 
services are not substantially disproportionate. 

The directives for securing waivers of foreign jurisdiction are, of course, uniform 
for all three services. The designated commanding officer acts for personnel of all 
three services in securing waivers in each country where United States personnel 
are stationed. 

A comparison of the current report with the preceding annual report submitted 
to this subcommittee in February 1956, reveals that— 

(a) There has been a substantial increase in the number of alleged offenses 
subject to foreign jurisdiction (14,394 in the current period as against 10,249 
in the preceding period), most of which is attributable to an increase in alleged 
traffic violations (9,555 in the current period as against 6,488 in the preceding 
period) ; 
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(b) The waiver rate has more than kept pace with the increase in total 
cases (9,614 or 66.79 percent waivers in the current period as against 6,769 
or 66.04 percent waivers in the preceding period); 

(c) The number of sentences to confinement not suspended has decreased 
(108 in the current period as against 120 in the preceding period). The last 
fact is significant in view of the increase in volume of total cases subject to 
foreign jurisdiction and total cases tried by foreign tribunals. 


{Chart B (See p. 15)—United States Personnel Confined in Foreign Penal Insti- 
tutions on November 30, 1956, Pursuant to Sentence of Foreign Courts (Total 
88); Chart C (see p. 16) Unsuspended Sentences to Confinement Imposed 
on United States Personnel by Foreign Courts, December 1, 1954 to November 
30, 1956] 


At the hearing in February of last year you were advised that one case was 
under study by the appropriate embassy and the military commander as repre- 
senting a possible violation of the rights of the accused. A copy of the observer’s 
report in the case, which involved three servicemen, had been furnished to the 
subcommittee. At that time, it was reported that one of the individuals was in 
foreign custody, one had been released under a suspended sentence and another 
had been permitted to return to the United States for hospitalization. During 
the current period, it was determined that the only outstanding issue of irregularity 
(i. e. denial of confrontation) had been rendered moot because it had been waived 
by defense counsel as a matter of trial tactics, and that, therefore, invocation of 
the formal Senate resolution procedures on this ground was not appropriate. 
Parole of the last individual in foreign custody has recently been approved to be 
effective April 6, 1957. 

I am happy to report that no new cases have arisen during the reporting period 
which required invocation of the formal Senate resolution procedures which apply 
in the NATO Status of Forces countries. Their invocation was, however, con- 
sidered in several cases arising in France, which I shall describe in some detail 
later in my presentation. 


II. NATO Stratus or Forces Countries 


[Chart A (see p. 14)—Exercise of Criminal Jurisdiction by Foreign Tribunals 
over United States Personnel, December 1, 1955 to November 30, 1956] 


During the period December 1, 1955, through November 30, 1956, 7,460 United 
States personnel were accused of offenses subject to the primary or exclusive 
jurisdiction of the courts of NATO countries operating under the Stateus of Forces 
Agreement. (5,643 of these offenses were traffic violations.) Those countries 
waived their jurisdiction in 4,095 or 54.89 percent of these cases and tried 3,164 
cases. The other cases subject to the jurisdiction of these countries were either 
dropped or are still pending; 2,297 of the cased tried were traffic violations. 
Courts of NATO Status of Forces countries acquitted 210 individuals; imposed 
reprimands only or made similar disposition of 36 cases; imposed fines only on 
2,704, and imposed confinement in 214 cases. Confinement was suspended in all 
but 89 cases. An unsuspended sentence to confinement for more than 5 years 
was imposed in only one case. 

A comparison of the statistics for NATO Status of Forces countries during the 
current period with those for the preceding annual period indicates that— 

(a) there has been a substantial increase in the number of alleged offenses 
subject to the jurisdiction of NATO Status of Forces countries (7,460 in the 
preceding period as against 4,977 in the preceding period), most of which is 
attributable to an increase in alleged traffic violations (5,643 in the current 
period as against 3,855 in the preceding period) ; 

(b) Although the number of waivers has greatly increased, the waiver 
rate is slightly lower than in the preceding annual period (4,095 or 54.89 
percent in the current period as against 2,840 or 57.06 percent in the pre- 
ceding period); 

(c) The number of unsuspended sentences to confinement has increased 
(89 in the current period as opposed to 60 in the preceding period), but the 
percentage of such sentences relative to cases tried has declined (2.81 percent) 
of cases tried in the current period as compared with 2.84 percent of cases 
tried in the preceding annual period). 
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Ill. Inpivipvat NATO Sratvus or Forces Counrrizs 


France (effective since August 23, 1953) 

During the period covered by this report, 3,981 United States personnel were 
accused of offenses subject to the primary or exclusive jurisdiction of French 
courts (3,262 of these offenses were traffic violations). France waived its juris- 
dition in 3,446 or 86.56 percent of these cases. In the 471 trials by French courts, 
there were 41 acquittals, 302 sentences to fines only, 86 sentences to confinement 
suspended, and 42 unsuspended sentences to confinement. 

The Army commander in France has reported that jurisdictional arrangements 
have had no significant effect upon the accomplishment of his mission. He states 
that jurisdictional procedures are generally working well, and that personnel of 
his command are tending more and more to accept as normal the right of French 
authorities to exercise jurisdiction in matters of a nonmilitary nature. However, 
he states that the French procedure permitting the combined trial of criminal and 
civil actions is still a source of irritation and dissatisfaction. 

The Navy commander reports that the jurisdictional arrangements are working 
extremely well. The Air Force commander states that the jurisdictional arrange- 
ments have had, to date, no significant effect upon the accomplishment of his 
mission. However, he states that combined trial of criminal and civil actions 
results in the criminal prosecution of many traffic offense cases which would ordi- 
narily be considered of a civil nature by American standards, and that this pro- 
cedure has had a noticeable effect upon the attitude and morale of his personnel. 
He further states that time delays between the occurrence of incidents within the 
primary jurisdiction of France and the decision by French authorities whether to 
retain their jurisdiction, have adversely affected disciplinary control and the 
prompt administration of military justice. 

During the reporting period the French Ministry of Justice amplified its circular 
to local procureurs (prosecutors) in implementation of the Status of Forces Agree- 
ment, stating that the French authorities will accept the determination of official 
duty by United States military authorities, provided that this determination is 
rendered by a staff judge advocate or other legal officer. (As a military lawyer, 
I am happy to note this recognition of our professional skills on the part of the 
French authorities.) 

As you will recall, the Status of Forces Agreement does not specify who shall 
have the authority to make a final determination as to this matter. However, it 
is the position of the Department of Defense, based upon the minutes of the NATO 
working group which drafted the Status of Forces Agreement, that this determi- 
nation should properly rest with the authorities of the sending state. Therefore, 
we are most pleased that our authorities in France have secured French acceptance 
of this position. 

One problem which has arisen in France should be mentioned. Under French 
law, appeal by the prosecution is permissible in certain cases. In several cases 
involving Army and Air Force personnel, this procedure has resulted in the 
imposition of increased sentences by appellate courts. In one case involving a 
soldier, the appellate court, upon retrial of the facts after an appeal by the prose- 
cution from a verdict of acquittal in the lower court, convicted and sentenced the 
accused. The Supreme Court has held that a prohibition against double jeopardy 
is not a right guaranteed by the United States Constitution in criminal trials in 
the respective states, Palko v. Connecticut (802 U. 8. 319 (1937)), Brock v. North 
Carolina (344 U.S. 424 (1950)). The former case permitted a second trial after 
error against the state at the original trial. The second case permitted a second 
trial in the absence of error against the state in the first trial. However, in view 
of the fact that the constitutional question is not free from doubt, and mindful 
of its responsibilities under the Senate resolution accompanying advice and con- 
sent to the ratification of the Status of Forces Agreement, the Department of 
Defense submitted these cases to the Department of State for consideration of 
invocation of the formal Senate resolution procedures. The Department of 
State decided that invocation of the Senate resolution procedures was not proper 
on the grounds that the 14th amendment does not prohibit double jeopardy in 
criminal trials in the respective states. 


Luxembourg (effective since July 23, 1954) 

No United States personnel are stationed in Luxembourg. However, during 
the reporting period 34 United States personnel allegedly committed offenses 
subject to the primary or exclusive jurisdiction of the courts of Luxembourg; 
17 cases were tried, resulting in 5 acquittals, 10 fines only, one sentence to con- 
finement, suspended, and one sentence to confinement, not suspended. (The 
last sentence was 5 months for attempted rape.) 





ARTICLE VII OF THE NATO TREATY 35 


Service commanders concerned have reported that jurisdictional arrangements 
have had no adverse impact upon the mission or morale of their forces. 


Greece (effective since July 26, 1954) 


In Greece no United States personnel were subjected to the exercise of local 
jurisdiction during the reporting period. On September 7, 1956, a jurisdictional 
agreement supplemental to the Status of Forces Agreement was signed, which 
provides that the Greek Government will upon request waive its primary right 
to exercise jurisdiction where it has such right under the Status of Forces Agree- 
ment, except in cases where it is determined that it is of particular importance 
that jurisdiction be exercised by the Greek authorities. 


Turkey (effective since June 17, 1954) 


In Turkey 36 United States personnel were accused of offenses subject to the 
primary or exclusive jurisdiction of Turkish courts. No waivers were granted 
by Turkey. The Turkish courts tried 22 cases; these trials resulted in 11 ac- 
quittals, 2 fines only, 7 suspended sentences to confinement, and 2 unsuspended 
sentences to confinement. 

The subcommittee was advised in the last two annual reports that some diffi- 
culty had been experienced in securing the acceptance by Turkish courts of a 
certification of official duty made by United States military authorities. Since 
the last report, Turkey, following an amendment to their implementing legisla- 
tion, has agreed in an exchange of notes between the two governments, that local 
courts would accept as binding and conclusive a certificate signed by Chief, 
Joint American Military Mission for Aid to Turkey (JAMMAT), with respect 
to the individual’s ‘performance of official duty’ at the time of the incident. 

This agreement is a source of satisfaction to us, and it is believed that it will 
effectively eliminate a longstanding problem in Turkey. Together with the 
similar action of the French authorities previously noted, it is a stride forward 
in the effective implementation of the Status of Forces Agreement. 

The Chief, JAMMAT, states that there is no real basis for concluding that the 
exercise of criminal jurisdiction in Turkey has had any deleterious effect on morale 
of the command as a whole. He notes that the practice of referring minor inci- 
dents, particularly traffic incidents, for trial before criminal courts, and Turkish 
criminal procedure, under which a series of brief hearings over an extended period 
of time are held in each case, cause a loss of man-hours which considerably exceeds 
that which could be expected in the United States. He concludes, however, that 
the impact of this loss on the overall operations of the command is negligible. 

One problem which still has not been resolved in Turkey is the lack of detailed 
instructions to Turkish law-enforcement agents in implementation of the Status 
of Forces Agreement. It is believed that this deficiency accounts for the failure 
to secure any waivers of Turkish jurisdiction during the reporting period. Local 
officials are understandably reluctant to grant waivers of jurisdiction without 
specific authorization from the Central Government. Action is currently under- 
way to secure the issuance of these instructions. 

United Kingdom (effective since June 13, 1954) 

During the reporting period, an American serviceman was sentenced to death 
by an English court upon conviction of murder. This was the first instance ever 
reported in which a court of a receiving state imposed a sentence to death upon 
an American serviceman. This case involved an airman found guilty of stabbing 
a British national, who eventually died. After the airman had been found guilty 
and sentence to death had been adjudged, a doctor notified the adjutant of the 
accused’s squadron that the victim did not die of the stab wound, but died because 
of improper treatment on the part of the doctors in the hospital to which he had 
been taken after the stabbing. This information was brought to the attention 
of the airman’s attorneys (who, incidentally, were provided at Government 
expense) and an appeal was filed. The appellate court ruled that the victim’s 
death was the result of wrongful administration of antibiotics and the improper 
injection of tremendous amounts of intravenous fluids. The court then quashed 
the conviction and ordered the airman released from custody. Under English 


law, this was in effect an acquittal. The airman was later tried by court- 
martial for violating a theater regulation forbidding possession of knives with 
blades over 3 inches, and was sentenced to 30 days confinement. After his release 
he was reassigned to another overseas area. 

During the reporting period, 2,705 United States personnel were involved in 
incidents subject to the primary or exclusive jurisdiction of British courts (1,881 
of these cases were alleged traffic violations). The United Kingdom waived its 
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jurisdiction in 502 cases (but only 162 traffic cases). British courts tried 2,178 
eases. These cases resulted in 121 acquittals, 1,983 fines only, 3 sentences to 
confinement, suspended, and 35 sentences to confinement, not suspended. There 
were also 33 reprimands, and in 3 cases there were dismissals, without sentence, 
after conviction. 

The commanders of the three services in the United Kingdom have reported 
that the jurisdictional arrangements have had no detrimental effect on the ac- 
complishment of their mission or upon the morale or discipline of their forces. 


Belgium, Norway, the Netherlands (effective since August 23, 1953) 

During the reporting period, 16 United States personnel were accused of offenses 
subject to the primary or exclusive jurisdiction of Belgian courts. Belgian 
authorities tried two cases and imposed fines only in both cases. 

In the same period five United States personnel were charge with offenses sub- 
ject to the jurisdiction of Norway. The 3 cases tried resulted in 2 sentences to 
confinement which were suspended, and 1 fine only. 

In the current period 69 United States personnel were accused of offenses sub- 
ject to the jurisdiction of the Netherlands. Dutch authorities tried only one 
ease, which resulted in a sentence of a fine only. 

The service commanders concerned have reported that jurisdictional arrange- 
ments have had no adverse effect upon the accomplishment of their mission or 
upon the morale and discipline of their forces. 


Canada (effective since September 27, 1953) 


During the period December 1, 1955, through November 30, 1956, 528 United 
States personnel were accused of offenses subject to the primary or exclusive 
jurisdiction of Canadian courts. Canada waived its jurisdiction in 49 eases. 
Four-hundred and six Canadian trials resulted in 12 acquittals, 393 fines only, and 
1 suspended sentence to confinement. No unsuspended sentence to confinement 
was imposed. 

Service commanders in Canada report no adverse impact on accomplishment of 
their mission or morale and discipline of their forces. 


Denmark and Portugal (effective June 27, 1955, and December 22, 1955, respect- 
ively) 
No cases subject to local jurisdiction arose in Denmark or Portugal during the 
current period. 


Italy (effective since January 21, 1956) 


During the reporting period, 86 United States personnel were involved in offenses 
subject to the primary or exclusive jurisdiction of Italian courts. Four of these 
cases were waived. In addition, 9 cases, carried in the last annual report as re- 
served by Italian jurisdiction and pending, were waived upon the coming into 
effect of the NATO Status of Forces Agreement in Italy which provides, for the 
first time, a formal legal basis for waiver of Italian jurisdiction in favor of trial 
by the United States. The subcommittee will recall that previous reports indi- 
cated no waivers, because Italian officials were powerless to grant them under 
Italian law. 

Italian courts tried 64 cases. These trials resulted in 20 acquittals, 10 fines 
only, 25 suspended sentences to confinement, and 9 sentences to confinement not 
suspended. 

he commanders of the three services in Italy report that the jurisdictional 
arrangements in that country have had no substantial impact upon the accom- 
plishment of their mission, or upon the morale and discipline of their forces. The 
Army commander states, however, that the absence of instructions to local author- 
ities in implementation of the Status of Forces Agreement has caused some minor 
difficulties with these authorities over interpretation and implementation of the 
agreement. (This problem is similar to that previously described in Turkey. 
Action is currently underway to secure issuance of the necessary instructions in 
both countries. Issuance of implementing instructions may well have a favor- 
able effect on the rate of waivers of Italian jurisdiction.) He further states, sub- 
ject to the foregoing comment, that the cooperation of the Italian authorities has 
been exemplary, and that almost without exception, in all cases in which Army 
personnel were found guilty of offenses against Italian law, the sentences have heen 
the minimum sentences that could be imposed. 

One feature of Italian law, as well as French, which has caused us concern is 
the possibility of trials in absentia. It is the Department of Defense position 
that trials in absentia violate the right to confrontation guaranteed by sub- 
paragraph 9c of article VII of the Status of Forces Agreement. Of course, the 
accused may waive this right by consenting to his trial in absentia. However, 
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now that the Status of Forces Agreement has become effective in Italy, Italian 

trials in absentia are being carefully scrutinized to assure that the right of con- 

frontation is not denied to United States personnel without their consent. 
To conclude my presentation on the NATO Status of Forces Agreement, 

I should like to insert in the record at this point a chart (chart D) coveing the 

cumulative figures on the operation of this agreement since its various effective 

dates in the NATO countries. These figures show that out of 16,181 cases which 
have arisen subject to the jurisdiction of NATO countries operating under the 

Status of Forces Agreement, only 6,139 cases have been tried, and unsuspended 

sentences to confinement imposed on only 208 individuals. 

(Chart D (see p. 20)—Exercise of Criminal Jurisdiction by NATO Status of 
Forces Countries Since the Various Effective Dates of the NATO Status of 
Forces Agreement (Through November 30, 1956)] 

{Chart E (see P. 20)—Summary of Exercise of Criminal Jurisdiction Worldwide 
~f Foreign Tribunals Over United States Personnel (December 1, 1953 to 
November 30, 1956)] 


IV. NATO Countries In WHICH THE STATUS OF ForcES AGREEMENT Is Not IN 
EFFEctT 


Federal Republic of Germany (effective May 5, 1955) 


During the reporting period, United States personnel continued to be subject 
to what is practically the exclusive jurisdiction of United States military courts 
under the Bonn agreements of 1952 as amended by the Paris protocol in 1954. 
However, as the subcommittee was informed last year, it is expected that West 
Germany will soon accede to the Status of Forces Agreement, with supplemental 
arrangements to take into account the special position of our forces in that country 
as contemplated by the Paris accords. 


Iceland (effective May 5, 1951) 


As the subcommittee has previously been informed, under a defense agreement 
a formula of concurrent jurisdiction, similar to the NATO Status of Forces Agree- 
ment, is effective in Iceland although Iceland has not ratified and is not expected 
to ratify the Status of Forces Agreement. During the period December 1, 1955, 
through November 30, 1956, there were 259 cases involving United States per- 
sonnel subject to the jurisdiction of Icelandic courts. Two hundred and sixteen 
cases tried resulted in 5 acquittals, 20 reprimands only, 189 fines only, 1 suspended 
sentence to confinement, and 1 unsuspended sentence to confinement. 

The service commanders in Iceland have reported that jurisdictional arrange- 
ments have had no appreciable effect upon the accomplishment of their mission 
nor upon the morale and discipline of the members of their commands. 


V. JAPAN 
(Effective Since October 28, 1953) 


The protocol to amend article XVII of the administrative agreement between 
the United States and Japan provides a jurisdictional formula similar to that of 
the NATO Status of Forces Agreement. 

During the period of this report, there were 5,544 cases involving United States 
personnel subject to the jurisdiction of Japanese courts. (3,013 of these cases 
were traffic violations.) Japan waived its jurisdiction in 5,409 or 97.56 percent 
of these cases. It tried 111 cases. These trials resulted in 54 fines only, 42 sus- 
pended sentences to confinement, and 15 unsuspended sentences to confinement. 


{Chart F (see p. 21)—Exercise of Criminal Jurisdiction by Japanese Tribunals 
Over United States Personnel, December 1, 1955, to November 30, 1956] 


Commanders of the three services in Japan have generally reported satisfaction 
with the operation of the jurisdictional arrangements in Japan, although one of 
the Air Force commanders states: 

“One specific area does exist, however, which is considered to have an adverse 
impact upon the morale of forces. This is in the area of Japanese laws permittin 
criminal prosecution of persons for acts of simple negligence in the operation o 
motor vehicles which would not constitute criminal offenses in the United States. 
The actual cases prosecuted by the Japanese appear to involve acts of reckless or 
drunken driving which would constitute violations of criminal laws in the United 
States, and therefore those cases cannot be said to have created an adverse 
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impact. Nevertheless, the threat of possible criminal action in the other type of 
cases, contrary to the experience of United States personnel, is considered to have 
some adverse impact upon the feelings of the United States forces toward the 
Japanese authorities. This effect is considered detrimental to morale.” 


VI. Exercise oF CRIMINAL JURISDICTION UNDER AGREEMENTS WITH OTHER 
NON-NATO CovuntRIES 


Spain (effective since September 26, 1953) 
Ethiopia (effective since May 22, 1953) 
Korea (effective since July 12, 1950) 


Greenland (effective since April 27, 1951) 

In Spain, Ethiopia, Korea, and Greenland no United States personnel were 
subjected to the exercise of foreign criminal jurisdiction during the reporting 
period. The service commanders concerned comment favorably upon the 
jurisdictional arrangements in these countries. 

Azores (effective since March 1, 1956) 

During the reporting period, eight United States personnel were accused of 
offenses subject to the jurisdiction of the local courts. Seven of these cases were 
waived. Charges were dropped in the only case reserved by local jurisdiction. 
The Air Force commander states that the jurisdictional arrangement has “in no 
way impeded the movement of the American Forces or resulted in any restrictive 
or hindering effect upon the accomplishment of our mission.” 


Saudi Arabia (effective June 18, 1951) 

United States military authorities in Saudi Arabia exercise what amounts to 
exclusive jurisdiction over United States military personnel with respect to 
offenses committed inside United States areas and the roads leading thereto. 
None of our personnel has ever been tried by local courts. 


Philippines (effective March 26, 1947) 

The 1947 military base agreement delimits the exercise of criminal jurisdiction 
by the Philippines and by United States military authorities. Under this agree- 
ment United States military authorities exercise exclusive jurisdiction over all 
offenses which are committed by members of the Armed Forces within the United 
States bases, except those against Philippine security. Outside base areas, 
United States jurisdiction is limited to offenses against United States security, 
and to offenses in which only members of the Armed Forces are involved. How- 
ever, if the Philippine prosecuting attorney finds that an offense committed by a 
member of the United States Armed Forces is one which occurred while performing 
a specific military duty or is one occurring during a period of national emergency, 
jurisdiction is exercised by United States authorities. ' 

During the reporting period, there were 47 cases involving United States person- 
nel subject_to the jurisdiction of the local courts. Waiver of jurisdiction was 
secured in 22 cases. Ten trials resulted in nine acquittals and one unsuspended 
sentence to confinement. 

Service commanders report that, except for minor inconveniences in some Cases, 
there has been no detrimental effect upon accomplishment of mission or upon the 
morale and discipline of United States forces, attributable to the jurisdictional 
arrangements. 


Taiwan (effective November 1, 1952) 

United States personnel stationed on Taiwan have been granted diplomatic 
immunity as part of the military assistance advisory group, pending formalization 
of a status of forces agreement. No United States personnel were subjected to the 
exercise of local criminal jurisdiction during the reporting period. 


Morocco (effective November 6, 1950) 

During the reporting period 149 United States personnel were accused of offenses 
subject to the jurisdiction of the courts of Morocco. This jurisdiction was 
waived in 71 cases. Seventy-five cases tried resulted in 11 acquittals, 57 fines 
only and 7 suspended sentences to confinement. 

During the reporting period on March 2, 1956, Morocco gained its independence. 
However, the judicial system has remained essentially unchanged, with the 
French Judicial Code remaining in use. 
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Libya (effective since September 9, 1954) 


During the reporting period one case involving a United States airman arose. 
This case remained pending at the end of the period. 

The Air Force commander reports that there has been no direct impact of local 
jurisdictional arrangements on the accomplishments, morale, or eee of 
United States forces in Libya because the Libyans have not in the past brought 
United States personnel to trial. 


Leased bases (effective since August 1, 1950) 


In Bermuda, Antigua, Trinidad, British Guiana, Jamaica, the Bahamas, St. 
Lucia, and the Turks and Caicos Islands, United States military authorities exer- 
cise exclusive jurisdiction over members of the United States Armed Forces with 
respect to security offenses and offenses against persons or property of persons 
subject to United States military law, committed within United States base areas. 
As to all other offenses, wherever committed, jurisdiction is concurrent. 

During the period December 1, 1955, through November 30, 1956, there were 
587 cases involving United States personnel subject to the jurisdiction of local 
courts: 575 trials resulted in 15 acquittals, 554 fines only, 3 reprimands, and 3 
indefinite probations. 

The service commanders concerned generally express satisfaction with the 
operation of the jurisdictional arrangements with the exception of the Air Force 
commander in Bermuda, who states that he considers that the trial of service 
personnel by foreign courts has an adverse impact upon morale and that it would 
be desirable for the United States to possess the right to exercise exclusive juris- 
diction over its service personnel. He concedes, however, that “‘there is very little 
question about the fairness of the trials conducted in Bermuda courts”. 


VII. EXERCISE OF FOREIGN CRIMINAL JURISDICTION IN THE ABSENCE OF 
JURISDICTIONAL AGREEMENTS 
Tran 


During the period December 1, 1955, through November 30, 1956, two United 
States personnel were charged with offenses in Iran. Iranian authorities dropped 
charges in one of these cases. The trial of the second case resulted in a sentence 
to fine only. 


Republic of Panama 
During the reporting period, 327 United States personnel were accused of offen- 
ses subject to the jurisdiction of courts of the Republic of Panama: 277 of these 


cases were tried by Panamanian courts, resulting in 23 aquittals, 248 fines, 5 
reprimands only, and 1 suspended sentence to confinement. 


Cuba, Ecuador, Mexico 

In each of these countries one case involving United States personnel (not in a 
duty status) occurred during the reporting period. Charges were dropped in the 
first two cases; the Mexican case was tried and resulted in an acquittal. Inasmuch 
as the Mexican case involved the serious offense of negligent homicide, counsel at 


Government expense was furnished under Public Law 777, despite the fact that the 
case involved personnel present in Mexico solely for personal reasons. 


Hong Kong 

Although the United States has no jurisdictional agreement concerning the 
status of United States personnel in Hong Kong, Great Britain had extended to 
such personnel the benefits of the Visiting Forces Act, which, as the subcommittee 
will recall, is the British legislative implementation of the Status of Forces Agree- 
ment. 

During the reporting period there arose three cases subject to the jurisdiction 
of the courts of Hong Kong. These cases resulted in 1 acquittal, and the imposi- 
tion of 2 fines only. 


Austria 


During the reporting period, four United States personnel present in Austria 
in a leave status were accused of offenses against Austrian law. The trials of 
these cases resulted in 2 suspended sentences to confinement and 2 unsuspended 
sentences to confinement. 

As the subcommittee is aware, Austria is a neutral country, and no United 
States personnel are stationed in that country with the exception of attaché 
personnel. However, the presence in that country, and in other countries, of 
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United States personnel in a nonduty status, makes it likely that incidents in- 
volving the exercise of local criminal jurisdiction over such personnel will occur 
from time to time. Necessarily the application of all of our customary safeguards 
is not ordinarily feasible. However, instructions have been given to attachés of 
the three services in countries for which no designated commanding officer exists, 
which require the responsible attaché to notify the Judge Advocate General of 
the service of the accused when United States personnel are subjected to local 
jurisdiction. Appropriate ad hoc instructions are then issued from Washington, 
in close coordination with the Department of State. (The case described above 
which arose in Mexico was handled in this manner.) In the case of Austria and 
Switzerland, designated commanding officers for neighboring countries have been 
authorized to provide advice and assistance to the military attachés in those 
countries upon request therefor, in all routine cases. This is in recognition of the 
fact that unusually large numbers of United States personnel are frequently 
present in those countries in a leave status. 

Of course, in all countries where substantial numbers of United States personnel 
are regularly stationed, there are designated commanding officers charged with 
applying our full system of benefits and safeguards to all United States personnel, 
whether such personnel are in these countries in a duty or a nonduty status. 
should like at this point to insert in the record two lists: The first is a list of the 
foreign countries for which designated commanding officers have been appointed; 
the second is a list of foreign countries where substantial numbers of United States 
personnel are not regularly stationed but where the military attachés have been 
charged with notifying The Judge Advocate General of the service of the accused 
when United States personnel are subjected to the exercise of local jurisdiction. 


{Chart G (see p. 24)—Countries for which designated commanding officers have 
been appointed; countries in which attaché instructions are in effect] 


VIII. Miuirary AssistaNcE Apvisory Groups AND MILITARY MISSIONS 


As the subcommittee will recall, mutual defense agreements and military mis- 
sion agreements fall into two categories insofar as the exercise of criminal jurisdic- 
tion over United States military personnel discharging duties thereunder is con- 
cerned: (1) Those under which such personnel are completely exempt from the 
jurisdiction of foreign courts and (2) those under which they enjoy only a limited 
exemption from the jurisdiction of foreign courts. 

In Yugoslavia, Spain, Greece, Ethiopia, and Thailand, military assistance 
advisory group personnel enjoy full diplomatic immunity; in Iran, Iraq, Turkey, 
and Saudi Arabia they are subject to the concurrent jurisdiction of United 
States and local courts; in the Philippines, Brazil, Netherlands, Great Britian, 
Luxembourg, Norway, Belgium, France, Korea, Japan, Pakistan, Taiwan, Indo- 
nesia, Vietnam, Colombia, Cuba, Denmark, Portugal, Chile, and Italy, their 
status is that of personnel of corresponding rank of the United States diplomatic 
mission. 

With respect to United States military mission personnel, those in Mexico are 
subject to the exclusive criminal jurisdiction of the United States while those in 
Chile, Cuba, Colombia, Argentina, Bolivia, Venezuela, Honduras, El Salvador, 
Costa Rica, Uruguay, Ecuador, Haiti, Nicaragua, Peru, Guatemala, Liberia, and 
Iran, are subject to the concurrent jurisdiction of United States military courts 
and local courts. 


IX. ConpITIONs IN FOREIGN PENAL INSTITUTIONS 


Under Department of Defense directives, the designated commanding officers 
have responsibility for safeguarding the interests of United States personnel con- 
fined in foreign prisons. It is required that United States personnel confined in 
foreign penal institutions be visited at least every 30 days, at which time the con- 
ditions of confinement as well as other matters relating to their health and wel- 
fare are observed. The visit, if feasible, is made by the confined individual’s 
commanding officer, or by an officer of the same service as the confined individual. 
(If the confined individual is not a member of the armed forces, the visit is made 
by an officer of any one of the services.) If reasonable requests for permission 
to visit United States personnel should be denied without apparent good cause, 
or if it should appear that an individual is being mistreated or that the condi- 
tions of his confinement are substandard, and corrective action cannot be worked 
out with the local authorities, the case must be referred to the United States dip- 
lomatic mission concerned for appropriate action. To date, no such case has 
arisen. 
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The results of each visit are reported to the designated commanding officer. 
Such reports contain observations, including any failure of the visited institution 
to comply with the provisions of established agreements, and provide the infor- 
mation necessary for instituting corrective action. As a further safeguard, a 
semiannual report of visits to United States personnel confined in foreign penal 
institutions is made to The Judge Advocate General of the Army. 

With one exception, reports for the present period submitted under this require- 
ment indicate that foreign confinement facilities have been satisfactory. The one 
exception occurred in France, where the designated commanding officer reports 
that, although prison conditions in that country have been generally satisfactory, 
discrepancies were noted in the case of one prison. In that case, it was reported 
that the language barrier was interfering with mail and library privileges and con- 
tributing to the poor health of the prisoners, and that the condition of the bedding 
was unsanitary. In accordance with the directives outlined above, these defi- 
ciencies were taken up with the appropriate French authorities and were thereafter 
eliminated. This case is a fair example of the practical effectiveness of our visit- 
ing-team procedures, as well as the conscientious attitude toward the welfare of 
confined United States personnel which has been uniformly displayed by foreign 
penal authorities. 

As a further protection, designated commanding officers are authorized, when 
necessary, to provide medical and dental service, health and comfort items, 
clothing, and food to supplement that provided by the foreign prison. According 
to our reports, this is done to a limited extent in the case of several foreign confine- 
ment facilities. 

In the January 1957 issue of the American Legion magazine, an article by 
Congressman Frank T. Bow, of Ohio, entitled ‘‘We Learned About Jap Prisons 
From the Inside,’’ made numerous allegations of mistreatment of United States 
service personnel confined in Japanese prisons. These allegations were completely 
at odds with the comprehensive and authoritative reports secured by the Depart- 
ment of Defense and previously submitted to this subcommittee concerning 
Japanese confinement facilities. However, a complete investigation has been 
made of these charges. I have copies of the report of investigation, which 
may be inserted in the record of these hearings if you so desire. The 
Department of Defense believes that this report constitutes a detailed and factual 
clarification of the actual conditions in Japanese penal institutions where United 
States personnel are confined. 


X. CONCLUSION 


The statistics and comments which have been received from our field com- 
manders indicate that, although there are specific unresolved problems in some 
countries, operations under current agreements relative to the excise of criminal 
jurisdiction over United States personnel have been generally satisfactory. 
Indeed, the difficulties experienced in those countries where there are no juris- 
dictional agreements indicate the practical advantages to the United States of 
such agreements. 

These favorable results are no grounds for complacency, however. Depart- 
ment of Defense, in close coordination and cooperation with the Department of 
State, must continue to do everything within its power to protect the rights of 
American personnel to fair trial and fair treatment in every case. A great deal 
has been accomplished through effective liaison and working arrangements at 
the local level. The results achieved to date through tact and intelligence in the 
handling of our relations with local civilian authorities have been outstanding, 
and every effort will continue to be made to maintain such good relations. Judge 
advocates of the three services have a particularly crucial responsibility in this 
field. Although the requirement that lawyers be present as official United States 
observers at all foreign trials with the exception of minor cases has placed a novel 
and heavy burden on our military lawyers, they have responded to the challenge 
with great energy and professional skill. 

You may be assured that the three services will continue to do all in their power 
to foster and protect the welfare of United States personnel in all cases, and par- 
ticularly to insure that the exercise of jurisdiction by foreign courts in some cases 
does not impair their right to justice under law. 


Senator FLanpers. For the record, of course, we have more detailed 
reports of the situation in different countries. Have you gentlemen any 
additional testimony you wish to bring? 
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Mr. Lereu. I don’t believe, Mr. Chairman, there is anything else 
we would offer on our own intitative at this time, though we will be 
glad to answer questions or to supply anything later that the committee 
may wish. 

Senator FLanprErs. It seems to me that the information you got is 
quite complete, and, where there seems to be anything lacking, I have 
asked questions. I presume that we may, from time to time, get 
special reports of special situations during the year. 

Gegeed- teem Yes, sir. 

Senator FLanpERs. Which we will promptly bring to your attention, 
so that any current difficulties may be currently resolved, so far as 
possible. 

General Hickman. May I state, Mr. Chairman, in response to your 
inquiry earlier about captial punishment, that we have one case not 
within our reporting period which has occurred since then of a sentence 
to capital punishment in Japan. However, since that case is still 
before the Japanese courts, I would prefer to discuss it only in execu- 
tive session in order not to prejudice the rights of the accused, if you 
would care to have us discuss that. 

Senator FLanpeErs. Yes; I will shortly adjourn the public session. 

Senator Bush, did you have any questions you wanted to ask with 
regard to this question of the Status of Forces Treaty and the treat- 
ment of our nationals in foreign courts? 

Senator Busu. Senator, I did have some, but I am late, and I am 
not going to impose on the chairman nor the distinguished officers 
here to ask the questions, because I am sure that they probably are 
answered in the testimony which vou have already taken. 

Senator FLanpers. I think it might be a good idea if you raise them 
just the same. 

Senator Busu. They are very general. 

I really think it might waste the time of the committee, because 
I am sure that the gentlemen came here to report on the operation of 
the treaty, as to whether it is going satisfactorily or not from the 
standpoint of the United States and the soldiers and so on. I have 
been very much interested in the treaty and its operation, because 
it has been made a matter of political attack in various places, in- 
cluding my State, and I have been under severe attack for defending it. 

Frankly, I have taken a good deal of satisfaction in defending it, 
because it seemed to me that it was about the only way we could 
expect to have troops overseas in large numbers in these various 
friendly countries, that the least we could do would be to require them 
to observe the law of the land when they are off duty or absent without 
leave—absent with or without leave. 

| venture to say, and you will correct me if I am wrong, that the 
way the treaty has been operating has been already testified to by 
these gentlemen; is that right? 

Senator FLanprErs. Yes; in full detail for every country involved. 

Senator Busu. I have no questions. 

Senator FLanpers. I think you will be interested in studying the 
record. 

Senator Busu. I intend to do that and I am very sorry I was not 
here this morning. 

Senator FLanpers. It is a very extensive record, and on the face 
of it it indicates to me a determination on the part of the Armed Forces 
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to assure the American servicemen the full protection to which he is 
ee and the results seem to indicate that he is getting it, on the 
whole. 

Senator Busx. The last report that we had I think was before this 
committee about a year ago. 

Senator FLanpErs. Yes. 

Senator Busn. I remember seeing the text of that report and study- 
ing it very closely. That was a very satisfactory report I thought. 

Now is it your judgment that this report is equally so? 

Senator FLanprErRs. It seems to me so. I have just said since you 
came in that we would be prepared to bring to the attention of the 
Defense Department cases as they arise in which there seem to have 
been a miscarriage of judgment. 

But I think that the gentlemen have made a very complete dis- 
closure of the situations in all the countries involved and all the 
offenses committed. 

I forget, Senator, whether you are a lawyer or not. 

Senator Busx. I am not. 

Senator Ftanpers. That makes two of us. 

Senator Busn. I don’t think you always have to be a lawyer to 
understand some of these problems. 

Senator Fuanpers. One of the difficulties that was brought up is a 
situation which results in the ability or the practice in countries whose 
legal systems developed out of the Roman law, of combining civil and 
criminal actions, and that is foreign to the Anglo-Saxon point of view 
and introduces some other problems. 

I think, perhaps, we can close this public session and we will pro- 
ceed with the case you suggested in executive session. 

There will be included in the record at this point the statement of 
William C. Doyle, chairman, military affairs committee, the American 
Legion. 

(Mr. Kennedy’s letter is as follows:) 

APRIL 9, 1957. 
Hon. SaMuEL J. Ervin, JR., 
Chairman, NATO Status of Forces Subcommittee, 


Senate Armed Services Committee, 
Senate Office Building, Washington, D. C. 


Dear SENATOR Ervin: Referring to the hearing being held today by the NATO 
Status of Forces Subcommittee, I enclose statement of Mr. William C. Doyle, 
chairman, military affairs committee, The American Legion. 

For the reasons as indicated in Mr. Doyle’s statement, the American Legion 
has urged Congress to rescind the Status of Forces Treaty. 

While we are not asking for the privilege of a personal appearance, I would 
appreciate it if you would be good enough to give consideration to Mr. Doyle’s 
statement and insert same in the record of the hearing. 

» Thanking you for your courtesy and consideration and with kind personal 
regards, I am, 
Sincreely, 
Miies D. Kennepy, Director. 


Enclosure. 
(The statement referred to is as follows:) 
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STATEMENT OF WiLuiAM C. Doyie, CHAIRMAN, MILITARY AFFAIRS COMMITTER, 
THE AMERICAN LeGion, BeroreE THE NATO Status or Forces Suscom- 
MITTEE OF THE SENATE ARMED SERVICES COMMITTEE, IN CONNECTION WITH 
HEARINGS ON Existina Treaty LAw RELATING TO THE TRIAL OF AMERICAN 
SERVICEMEN BY ForREIGN CouRtTs 


Mr. Chairman and members of the subcommittee, I am most appreciative for 
an Spor rnnnNy to express the American Legion’s opposition to existing treaties 
which now, and in the past few years, have deprived our servicemen of certain 
constitutional rights. 

The 1956 national convention reaffirmed the American Legion’s position to 
urge repeal of the Status of Forces Treaty. The original source from which we 
have derived this policy is a resolution adopted by the national executive com- 
mittee, our governing body, at its May 4-6, 1955, meeting. The text of this 
resolution follows: 

“The Senate of the United States on July 15, 1953, ratified a treaty agreement 
between the countries comprising the North Atlantic Treaty Organization whereby 
members of the Armed Forces of the United States stationed in any of the treaty 
countries should be subiected to trial by the courts of those countries for any 
criminal offenses alleged to have been committed by them in these countries, and 
where so provided, to serve sentence in prisons of such countries. 

“The Peace Treaty with Japan, as ratified by the Senate on September 29, 
ioe included a similar provision concerning members of our Armed Forces in 

apan. 

“The concepts of freedom and liberty for the individual human being in some 
of these foreign countries differ basically with our American ideas in that here 
in the United States a person is considered innocent until proven guilty. 

“The prisons in many of these foreign countries are nothing more than mere 
dungeons and prisoners are subject to neglectful if not outright cruel and inhuman 
treatment. 

“Tt is evident that many nationals of some of these foreign countries are ap- 
parently prejudiced against Americans generally and specifically against those 
who are serving as members of the Armed Forces of the United States and 
stationed in those countries. 

“The American Legion solemnly and energetically urges that the treaties 
mentioned in this resolution and all similar treaties be modified to the extent 
that any and all members of the Armed Forces of the United States stationed in 
foreign countries and charged with crimes of whatever nature, committed in 
these countries may be subjected to trial only by the military tribunals of the 
Armed Forces of the United States and, upon conviction, be meted out punish- 
ment by such military tribunals in accordance with the principles and procedures 
guaranteed by the Constitution of the United States.” 

Our principal criticism of the various agreements arises from the surrender to 
the authorities of foreign countries of criminal jurisdiction over our servicemen 
for offenses committed when off duty. 

The American Legion’s interest in matters regarding constitutional rights dates 
back to the founding of our organization. The preamble to the constitution of 
the American Legion, as chartered by the United States Congress, includes this 
pledge: ‘“‘* * * to uphold and defend the Constitution of the United States of 
America * * *’ The American Legion, an organization composed of veterans 
who have fought under arms to protect this American heritage, believes the 
Status of Forces Agreement abridges the constitutional rights of our servicemen, 
and should be repealed. 

The State Department in the conduct of American foreign policy seems to have 
been inclined to overlook or ignore the fact that responsibility for the defense of 
freedom is not America’s alone, but a joint responsibility to be shared by all 
free nations. It is questionable that our allies demand criminal jurisdiction over 
our servicemen if we advanced but a few of the many reasons why we should 
retain it when this right has never been denied in prior treaty arrangements. 
The same diplomats who surrendered our servicemen to foreign jurisdiction have 
retained their own immunity from the local laws. They abandoned the rights 
given the United States under international law which we had previously used 
wherever our troops were stationed. 

The latest figures that we have been able to obtain reveal that as of May 31, 
1956, a total of 24,354 servicemen have been charged with offenses by foreign 
authorities. Jurisdiction of about two-thirds of this number was waived by the 
foreign governments. Up to November 30, 1955, 81 were still in jail, over 50 
being in Japan. 
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From these figures we gather no indication of any widespread penalizing of 
American servicemen so far under the Status of Forces Treaty. However, the 
fact remains whether there be 1 or 1,000 cases, never before in our history have 
American soldiers been turned over to foreign courts for trial and thus denied the 
protection of the Constitution. 

What are these rights under the Constitution that are taken away from our 
servicemen? Right to a prompt and speedy trial; privilege of suspect or accused 
to be silent; presumption of innocence; burden of proof beyond a reasonable 
doubt; guarantee of confrontation by witnesses, and involuntary confessions 
prohibited. Many cases have probably been tried in a hostile atmosphere since 
we were recent conquerors in some countries. 

We do not condone crimes of any nature by any class of our citizens, servicemen 
not excepted. The American Legion fought long and hard for the establishment 
of an equitable system of justice for our Armed Forces. Such a system was 
realized in the Uniform Code of Military Justice. We now advocate that punish- 
ment for crimes committed overseas by our servicemen should be meted out 
under the Uniform Code. If penalties for some crimes are more severe than 
under foreign laws, then so be it. The American soldier is in the uniform of his 
country to protect the very rights which are being denied under the Status of 
Forees Agreement. 

In requesting that the Status of Forces Agreement be repealed, the American 
Legion urges that it be made reciprocal, granting allied troops in the United 
States the right of trial by their courts. 

While we cannot dictate terms to our allies, we must make it clear to them 
that the presence of American servicemen in allied countries is not a selfish 
American maneuver to protect only our shores, but rather an arrangement for 
the protection of all free countries involved. As such, American servicemen 
should not be regarded as vacationing tourists but rather as a force trained and 
ready to protect their people from any invading horde. 

In_ his acceptance speech at the 1956 national convention last September, 
Mr. W. C. ‘‘Dan’”’ Daniel, national commander of the American Legion, cited 
as 1 of the 11 goals of the American Legion: ‘For constitutional law, and against 
treaty law.”’ 

We strongly urge that the Status of Forces Agreement be repealed. 


Senator Fianpers. If there is nothing further, we will now adjourn. 
(Whereupon, at 11:30 a. m., the subcommittee was adjourned.) 


Xx 


